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HE tracts now reprinted in theſe volumes 

were originally publiſhed ſeparate, at dif- 
ferent times, and upon various occaſions. But, 
having been ſome time aut of print, the author 
hath at length conſented to his bookſeller”s re- 
queſt of collecting them together, and publiſhing 
them (with a few carrefions and additions ) in 
the preſent form. He hopes that the ſame can- 
dur will continue to attend them thus united, 


which (when Angle } they formerly experienced. 
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T was the misfortune of the ſociety, upon 


' whoſe account theſe papers were originally 
drawn up, that, about ſeven and twenty 


ears fince, a claim was revived upon them ; 


which having. lain dormant a Confiderable time, 
they with reaſon concluded was then become ur- 
"i of. extinct 6 


| Wy EN they came to 2 this elbe. they 
ſaw clearly the abſolute neceſſity there was, for 

| ſetting ſome bounds to that conſanguinity, to 

which ( while it laſted it was their duty to 
pay a proper regard: they imagined, that fince 
it ſome time or ather muſt have an end, it had 


A 2 probably 
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probably expired in the ſpace of three centuries; 
and, as they were informed that collateral Rin- 
dred was ſeldom, if ever, extended beyond ten 
degrees at the utmoſt, they ſuppoſed that this 
was the fartheſt period, to which either law or 
reaſon would permit them to extend it in the 


preſent inſtance. | 


Tur vy farther confidered, that this was by 
no means a matter of indifference ; that if they 
were not bound by their flatutes to admit the 
claimant, the nature of his claim and the pri- 
vileges he inſiſted on were ſuch, that they were 
abſolutely bound to oppoſe him; and that they 
were no more at hiberty to accept of a pretended, 
than they were 10 refuſe a genuine, Founder” s 
kinſman - 


U P 0 N the matureſl deliberation therefore, | 
they ventured to reject the claimant, whoſe al. 
liance to their founder (if any) was in à re- 
moter degree than the tenth. They ventured to 
reject him, ' though a vigorous oppoſition was 
naturally to be expected from the weight of his 
Jamily and friends; and though by the ſame 
reſolution they conſequentially excluded the deſ= 
cendants of that very perſon, who was after- 
wards to fit in judgment on their conduct. 

| UroN 
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Upon principles of the. ſame kind their ſuc- 
ceſſors have ever fince atted ; thoroughly con- 
vinced (and that not lightly, but on grounds 
they have never heard anſwered} that all colla- 
teral conſanguinity muſt ſome where or other 
have a limit ; and induſtrious to the utmoſt of 
their power to diſcover, what limit was intended 
by their founder in this e caſe. 


BuT as human reaſon 7s ever fallible and 
imperfect, as well in ſocieties as in private 
men, the ſucceſs hath not at any time anſwered 
their endeavours. It was, determined, in the 
firſt inſtance, that they had erred in. rejefting 
the then claimant. And their Succeſſors have, 
by ſome fatality, fallen into as great errors, 
whenever they have endeavoured to ſet a limit 
to this claim: it having been conflantly deter- 
mined, that the different boundaries, which they 
have tried to eſtabliſh at different times, have 
not been the proper ones ; though what the pro- 
per boundaries are, hath yet been never ad- 
Judged *. 

- 2 The college have at ſeveral times the 2willof the founder bath ref erred them, 
¶ Since the firfl publication of this eſſay) But this interpretation hath been conſlantly 
applied to their wiſfitors for a decifrve in- refuſed, and the queſlicn adjeurned till it 
ter pretation of the flatute in reſpecr to the ſhould come before the wiſitor in a judicial 
duration of kindred; determined to ce. manner. But when afterwards an appeal 


quieſce in that ſuptricr judgment to which hath breught it b ere that tribana!, in a 
$5; mahod 
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In the mean time, it has given them no ſmall 
concern, that many gen tlemen of ſonſe and judg- 
ment, but unacquainted with the real fate of 
the caſe, have miſ-interpreted the Frequent difſ- 
appointments which the college have hitherto 
met with; and been ready to conclude from 
| thence, that there muſt have been ſomething 
very weak if not worle } in their conduct upon 
this occaſion. Unfortunate they have certainly 
been, (that, among the variety of boundaries 
they have tried, they ſhould never be able to hit 
upon the right) but not blind, it is hoped, to 
the force of truth, nor perverſely obſtinate in 
a known error ; fince the main point which they 
have all along aſſerted, the neceſſity of ſome 
Boundary, has never been decided againſt them j 


prethed the maß ſolemn and expenſove that 
can well be deviſed, the moſt reverend judge 
hath uniformly contented himſelf quith pro- 
mouncing, in general, in favour of the ap · 
feral then depending ; without giving any 
| reaſon for ſuch bis opinion, or laying down 
any principle zpbateper tubich might guide 
tbe ſociety in the conduct of future eleSions, 
| Having mentioned this rule of practice 
jn the exerciſe of wiſuatorial power, I 
cannot but ſubjain to it angther very ſin- 
polar uſage reſpecting the proof of con- 
ſanguinity. It matters not (it ſeems) ⁊ubat 
exndence of the pedigree auas offered to the 
eollege at the time of their election below, 


if the appellant is Jo fortunate as, by 


ſubſequent proof, to make it out to the vis 
zar ſatieabiion, the ſucy by having 
rejected this latent kinſmgn are adjudged 
to kawe broken their flatutes, and the oaths 
which they took to obſerve them; they 
totally forfeit their right of election; and 
therefcre nat only the at pellant is infated 
in the fellmoſhip which be claims, but 
every other fellowſhip filled up at the ſame 
election is declared to be void and devol- 
wed to the nomination of the autor; and, 
to crown all, ſome wiſitors have proceeded 
to condemn the college in coſts, for not cre- 
diting evidence which they never ſaw, 
and for rejefling a pedigree 2phich never 
appeared to be authentic, 

ory 
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er, if decided at all, has rather been decided in 
their favour. Yet hence unworthy notions have 
been propagated ; diſingenuous aſperfions have 
been publickly thrown out, and printed invec- 
tives been privately diſperſed, tending greatly 
to reflect on a ſociety, which has always been 
ſolicitous to maintain it's reputation, though not 


at the expence 4 it's duty. 


xo theſe ac accounts it is, that the author 
of the following papers has been induced to con- Y 
ſent to their publication; in order to demon- 

rate to the unprejudiced, that the behaviour 
of the college in this affair has been far from 
deſerving reproach: fince he hopes that, upon 
a fair examination, it will appear to men of 
candour and underſtanding, / for ignorance, 
which is ever obflinate, he undertakes not to 
convince } that the notions of the ſociety are 
neither abſurd nor unwarranted ; that the ge- 
neral doctrine they infiſt on is clear beyond all 
contradiction; and that even in thoſe particular 
caſes, wherein it has been determined they have 
erred, they have at leaſt erred upon plaufible 
grounds, have been miſguided by authorities too 
great for them to diſpute, and been miſtaken 
upon reaſons too cogent for them to anſwer. 


THE 


TRI principal, if not the only, arguments 
which are urged in Support of the infinitude of 
kindred, are confidered in the courſe of this 
 efſay. Other than theſe the writer does not 
recollect to have heard; unleſs indeed a round 
aſſertion, © That no limits have ever been ſet 
to conſanguinity in any law whatſoever.” The 
truth of this aſſertion, as well as the force of 
thoſe arguments, muſt be le eft to the opinion 'of 
the reader, after his peruſal of theſe papers; 
which are wholly calculated to ſhew, that the 
college may ſtill be right as to that part of the 
queſtion, which has yet received no final deci- 
fron from authority. To this end they are 
ſubmitted, with all due deference, to competent 
and impartial judgments ; there remaining only 
to add that (as they come entirely from a pri- 
vate hand) the fociety, whoſe conduct they pro- 
poſe to vindicate, is by no means anfwerath for 
any miſtakes which may have ariſen, through 
the uncommonneſs of the ſubject, « or the expe: 
rience of the compiler. 
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475 33 ie it. 
PR = xc WR e 8 Tp 
HE coriter on THE sour; o. 
ALL FAITHFUL, PPOBLE DECE rp 
OF OxForD WAS. founded i the 
of our lord 1438, n TE 
learned and enowned prelate, a archbiſhop 
Chichele; 3 he in the ſtatutes which he pub- 
liſhed in his s hie · time for the better govern- 
ment of the ame, 0 has given a certain degree 
of preferen 


e election of fellows to his 
kIVSMEN and has Alſo indulged them with 
certain peculiat privileges, to which none are 
to be admitted; except thoſe who are really 
and truly of his blood : and to the obſervance 
of every-part of theſe ſtatutes the warden and 
fellows are bound by a folemn oath at their 


admiſſion. 


Ir 
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* 


I T is therefore to them a matter of very 
ſerious concern to know, what perſons are, or 
are not, comprehended under ſo general a 
name as that of kindred: for, as on the one 
hand they are bound po/itively, to pay reſpect 
to the blood of their founder wherever 
they meet with it; ſo on the other hand they 
are bound negatively, not to impart the ad- 
vantages of kinſmen to ſtrangers. Therefore 
it ſhall be the buſineſs of the enſuing pages to 
enquire, WHO THESE KINSMEN ARE; OT, how 
faf that relation extends, which entitles the 
perſons related to the privileges of kinſmen. 


Tux rule, which muſt govern this enquiry, 
is undoubtedly the ſtatute of the founder; 
and, if that be at all dubious, or applicable 
to more ſenſes than one, the genuine meaning 
muſt be diſcovered by the ordinary rules of 
interpretation. Now theſe will be much the 
ſame, whether we are to conſider the FouN- 
VER's ſtatutes as his will, according to the 
doctrine of ſome ; or as a body of laws for 
the government and direction of the ſociety 
he had inſtituted, which ſeems to be the bet- 
ter opinion. For, though all laws interpret 
bequeſts and legacies in the moſt beneficial 
manner for the perſons intended to receive 
them, 


bp, 
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1 them, yet, in order to find out who the per- 


ſons intended are, a leſs liberal conſtruction 
is uſed; and of courſe the ſame rules of in- 


terpretation muſt prevail, whether we look 


upon the founder in a teſtamentary, or a 
legiſlative capacity. | 


THERE are ta lights, in which the foun- 
der may be thought to have conſidered this 
relation of kindred ; either as ſubſiſting and 
extended in infinitum, or as bounded at ſome 
certain period and degree. In the following 
tract it will be attempted to ſhew, that he 
muſt be ſuppoſed” to have conſidered it as li- 
mited and circumſcribed within ſome particu- 
lar boundary; and what that boundary was, 
may alſo be, incidentally, the — of this 


enquiry: 


IN order to proceed with the greater regu- 
larity and certainty, we will govern our inter- 
pretation by the rules, which have been laid 
down by writers of eminence and indiſputable 
authority, and who cannot be ſuſpected of any 
biaſs or partiality to either fide of the queſtion. 
Such are Suarez and Puffendorf; who have 
reduced * all the methods of intexpreting laws 


2 Suarez de legibus, 16,6, cap. 1. Puffendorf de offic, hom, lib. 1. c. 17. 


to 


of the law itſelf, verba legis; ſecondly, the 
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to three, by confuleving, firſt, the very words 


occaſion of making it, ratio legis;” and 
thirdly, the intention of the maker, or © mens 
« Jegiſlatoris.” And hence it is manifeſt, that 
the heads of our enquiry muſt be theſe, whe- 
ther from the /efter of the ſtatute, the occa- 


ion of making it, or the probable intention, 


of the founder, it appears, that the kindred 
by him ſpoken of may continue to ſubſiſt in 
mnfinitum- 


J. 


Ir will therefore be firſt neceſſary to aſcer- 
tain the words of the ſtatute, and then to 
conſider their force. Now the name, which 
moſt uſually occurs for the perſons intended 
by the founder, is that of conſanguinei : he 
alſo deſcribes them © in this manner, illi qui 
« ſunt, vel erunt, de conſangumitate noftra et 
genere; and again *, Hi gui de noſtro ſan- 
« gue fuerint. So. that the words, upon 
which the preſent queſtion ariſes, are theſe 
three, conſanguinitas, genus, and ſanguis. 


b Statut. de totali numero, Cc. prope © Statut, de mods cr. forma, Cc. prope 
fin. —— de mods er forma es tempore init. 
eligendi, &c. prope fin, — de comuni d ibid, mw 
amma wveflium, Cc. ad init, 4 ; 


THE 


r „ TC 


72 


ns 
ed 
in 


rds 
he 
nd 
'NS 
at 
C- 


COLLATERAL CONSANGUINITY. 25 


Ta x ſtrict ſignification of conſanguini- 


tas, by the civil law, is only that relation 


which ſubſiſts between brethren born of the 
fame father; more diſtant kinſmen being 
comprized under the terms agnatio and cog- 
natio. But this ſenſe of the word being appa- 
rently too conſined, we muſt take it, in the 
more enlarged ſenſe of the canon and our mu- 
nicipal laws, to fignify all collateral relations; 
and what they are ſhall be preſently aſcer- 
tained. Genus, in it's proper ſignification, 
comprehends only a man's lineage, or direct 


deſcendants ; *©* genus © eff unicujuſgue genera- 


e tionis principium, ut avus eft principium mul- 


« tis procreatis.” But here alſo we muſt ex- 
tend the word beyond the proper ſenſe of it, 
if we would make it carry any meaning at 
all Sanguis ſignifies * properly * cagnatio 
* naturalis,” and is by much the moſt exten- 
five word made uſe of, it importing the ſame 
that conſanguinitas does in the canon and com- 
mon law. 


ALLowING therefore every one of theſe 
words to be uſed in the largeſt ſenſe it is ca- 
pable of, the perſons, intended by the foun- 


F. 38. 16.1 & 2, Calvin, lex, f Calvin, ler. coe. genus, 
voc. conſanguinei et confanguinitas, 8 Bid. voc. ſanguis, q 
| + \ cr 
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der to enjoy the privileges he appoints, will 
be his COLLATERAL RELATIONS ; that is, 
ſuch as are the lineal deſcendants from ſome 
one of his lineal anceſtors ; according to that 
uſual definition of the canoniſts, conſanguini- 
tas eft vinculum perſonarum ab eodem Apite 
deſeendentium. A definition, which in the 
courſe of this argument we ſhall frequently 
have occaſion to refer to; and which there- 
fore ſhould be thoroughly conſidered, in order 
to retain an adequate idea of what conſangui- 
nity is, in the ſenſe wherein the founder 
uſes it, and wherein it will conſtantly be uſed 
in the remainder of this eſſay. 


LET us next obſerve the force of the term, 
conſanguinitas, in this it's moſt comprehen- 
five ſenſe, and ſee. whether or no the relation 
which it implies is neceſſarily without end, 
and without A | 

THERE are- two ways of conſidering tlie 
force of any expreſſion ; either according to 
it's natural, or civil, propriety *; either in it's 
popular, or technical, ſignification . If then, 
in the firſt place, we conſider conſanguinity 
as a popular expreſſion, (which, according to 
Puffendorfé, is to be underſtood “ in Jamoſo 


h Suarez ubi ſupr. | * Thid, F. 2. 
4 Puffend, ubi ſupr, F. 2. & 2: cc fignt- 
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« gniſicatu, quem illi impoſuit non tam proprie- 
« fas, quam popularis uſus ) the common na- 
tions of mankind will never teach us to look 
upon collateral kindred as a thing ſubſiſting 
for ever. On the contrary, the affection, the 
remembrance, the very name of coutins ceaſes 
after a few deſcents: even the ſeveral fami- 
lies, that have of late inſiſted on a relation 
to the founder, will hardly in common 
diſcourſe acknowledge ſuch a relation be- 
tween themſelves; though they have gene- 
rally a much nearer communis ſtipes: nay, the 
very name of cater, or (as it is more pro- 
perly wrote) quater couſins, is grown into a 
proverb; to expreſs, by way of irony, the 
laſt and moſt trivial degree of intimacy and 
regard. When we ſpeak of our relations, we 
only mean ſuch as are within a few degrees 
of us; nor do we pretend to argue, that be- 
cauſe all our kinſmen are deſcended from one 
common anceſtor, therefore all who are de- 
ſcended from one common anceſtor are to be 
reputed our kinſmen. 


Bur if conſanguinity is not here to be 
conſidered as a popular expreſſion, but rather 
as a legal term; Puffendorf will farther ' in- 
form us, that . vocabula artium explicanda 
1 Bid. F. 3. 


B &* ſunt | 
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« ſunt ſecundum definitiones prudentum.” The 
opinions of the lawyers are therefore to be 
conſulted ; and I truſt that in the courſe of 
this effay it will clearly appear, that no law 
whatſoever has extended conſanguinity in in- 
finitum, when it conſiders it in the fame 

light wherein it ſtands in the founder's 

ſtatutes. | 


TAKING this then at — to be the 
caſe; if in common ſpeech the conſanguinity 
here mentioned be never conſidered as diffuſ- 
ing itſelf infinitely, if in it's legal acceptation 
it ſhould appear never to be extended with- 
out limit, we need go no farther to find out 
the meaning of a ſtatute, which thoſe whom 

@ it moſt nearly concerns are ſworn “ to inter- 
pret © ſecundum planum, literalem, et gram- 
& maticalem ſenſum.” But leſt the favourers 
of this interpretation ſhould ſeem to ſtick to 
the letter, through a fear that a farther exa- 
mination ſhould make againſt them, let us 
proceed to put it to the teſt, according to the 
two remaining methods of aſcertaining the 
meaning of any law: and, firſt, the occaſion 

of it. 


n Juramentum officii cuſtodis er ſociorm, 


1 
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he 

* . | 

of Now the occaſion of the foundet's ma- 
v king this particular ſtatute was, undoubtedly, 


his affection and regard for his real kindred : 
and theſe motives we muſt ſuppoſe to be 
greater or leſs, in proportion to the nearneſs 
to, or diſtance from him. If therefore we 
enlarge the circle of his conſanguinity, nay, 
ſet no bounds to it's circumference, the ad- 
vantages intended his real kinſmen will dwindle 
into nothing at all. For, the fewer there are 
that are capable of partaking of a privilege, 
the privilege is undoubtedly the greater to 
thoſe few that do partake of it; an excluſive 
right to a fellowſhip is certainly an advantage, 
if confined within a ſtated degree of diſtance ; 
but if the limit be thrown down, and a door 
opened to every, even the remoteſt, degree, 
the privilege leſſens in proportion as the num- 
bers that enjoy it encreaſe. 


18 
le WA then becomes of the founder's 
1e affection to his ear relations? Did he mean 


them a benefit, and, at the ſame time, by ex- 
tending it to render it of none effect? Did 
he mean to prefer his di/fant relations (if in- 
deed they are intitled to that name) to ſuch 
as are confeſſedly his near ones? This even 


B 2 the 
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the remote retainers to his family, who call 
themſelves now- a- days his kinſmen, will not 
pretend. And yet this prepoſterous preference 
is the conſequence of an infinite, nay even of 
a remotely finite, extenſion of conſanguinity: 
the greater diſtance they are from him, the 
more likely will they be, on account of their 
ſuperior numbers, to monopolize his bounty, 
and exclude his real relations (if any ſuch 
there are) from partaking a ſhare of his be- 
nevolence. A ſtrange kind of inverſe propor- 
tion! And yet this would have been liable 
to happen, even at the foundation of his col- 
lege: his own nephews might then have been 
excluded by ſome herald- made couſin, in the 
twentieth or other more remote degree. 


THis might have been the conſequence 
even though it were not true, that unbounded 
conſanguinity muſt neceſſarily end in its uni- 
verſality. But that this is really the caſe ſhall 
be preſently ſhewn, ſince ſome have affected 
to doubt it; and then it muſt be owned, that 
the ſtrange conſequences above ſpoken of will, 
inſtead of probable, become unavoidable. 


Tuus we ſee that even the founder's 
afteCtion to his kindred ( paradoxical as ſome 
may think it) will limit this relation within 

ſome. 
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ſome certain degree. Vet this was only a pri- 
vate inducement of his; an inducement for 
excepting ſome particular perſons from the 
general laws he had eſtabliſhed. Let us now 
go a ſtep farther, and conſider his more public 
and avowed motives, for making thoſe laws 
whereof the preſent clauſe is a part, and for 
founding that ſociety for whoſe uſe thoſe laws 
were compiled: the glory of God, the good 
of mankind, and the encreaſe of religion and 
learning. And it is to be feared, that theſe 
ends will be but indifferently anſwered by the 


infinite extenſion of kindred. 


I sPE AK not this, with a view to caſt any 
perſonal reflections; the cauſe I have under- 
taken diſdains them: there have been, are, 
and undoubtedly may be, gentlemen as well 
qualified for a fellowſhip in morals, diſpoſi- 
tion, and learning, 01th pedigrees as without 
them; but the misfortune is, that, accord- 
ing to the doctrine which has hitherto pre- 
vailed, they are not ob iged to be very eminent 
in either. Excellence, it ſeems, is not re- 
quired in them, whatever it may be in other 
candidates; but the weight of a pedigree is 
ſufficient to overbalance ſuperior merit. Now 
we know that emulation is the ſtrongeſt in- 


centive to deſert; and where a check is ma- 
nifeſtly 


* 
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nifeſtly given to that, where comparative me- 


rit is entirely put out of the queſtion, poſitive 


(it is to be feared, from the general degene- 


racy of mankind) cannot be of long conti - 


nuance. 


Ir is upon this account only, that I pre- 
ſume to doubt, whether the great ends of the 
founder will be anſwered by the infinite 
duration of kindred: and no more than this 
2 certain noble writer * muſt be underſtood 
to mean, when he charges the excluſion of 


learned men from theſe ſocieties, as the con- 


ſequence of admitting the claim of founder” $= 
kinſmen. 


THrs then is the amount of allowing the 
infinitude of that claim; the deſtruction of 
the great ends for which the ſociety was 


founded; and alſo the deſtruction of thoſe 


particular ends for which the kindred are ex- 
cepted from the general laws of the foun- 
dation. But from the contrary interpretation 


No ſuch inconveniences will follow. A decent 


and reafonable regard will be paid' to the 
founder's blood, ſo far as his affection may 


de ſuppoſed to reach, and no farther : there 


will be room ſufficient to admit all ſuch, as 


2 Lord Clarendon, See, in his tracts, the dialogue of youth and old age. 
| are 
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are. within a moderate degree of propinquity ; 
but this will not happen ſo frequently, as to 
deſtroy the conſideration of comparative me- 
rit; for when, from the encreaſe of kindred, 
this inconvenience begins a little to be felt, 
the relation itſelf will gradually fail, and of 
courſe the evil conſequences will be no more. 


THr1s being the caſe, one would think it 
impoſſible to entertain ſo diſhonourable an 
opinion, of the founder, as to ſuppoſe him 
capable of a meaning which abſolutely con- 
tradicts itſelf : this would indeed be interpre- 
tatio viperina, as the doctors call it where the 
comment deſtroys the text; and ſurely there 
is no reaſon to depart from the letter of the 
ſtatute, in favour of ſuch an interpretation. 


III. | 

Wr are next to conſider the founder's 
intention, or what Suarez calls * the mens le- 
giflatoris; and on this our pſcudo-kinſmen 
have laid a great ſtreſs, alleging (with no great 
compliment to their ſuppoſed relation ) that 
this is to be obſerved, however unreaſonable 
it may ſeem; and that it is to be conſidered, 
not what the founder might, or ſhould have 
meant, but what he did actually mean. Now 


o Ubi ſupr, 
| how 
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how we can better colle& the founder's 
meaning, than from the words of his own 
laws, and the occaſion of his making them, 
I confeſs I cannot ſee; but however I truſt it 
will appear, from every other method of col- 
lecting it, that he did not, could not intend 
that his kinſmen ſhould extend their claim in 
iaſinitum. 


I. Ons of the beſt and moſt general rules, 
for finding out the intention of a perſon who 
uſes a dubious expreſſion, is this: that * 
where one ſignification of the word induces 
an injuſtice or abſurdity, another ſignification 
1s to be taken. And this 1s the rule, even 
where the unjuſt or abſurd ſignification is the 
primary and proper one; it will hold there- 
fore much more ſtrongly here, where the caſe 
is otherwiſe, And that the extending of con- 

fanguinity in infinitum muſt , neceſſarily pro- 
duce very wild and abſurd conſequences, may 
be beyond contradiction demonſtrated. 


As all collateral confanguinity conſiſts in 
being derived from one common parent, if 
this conſanguinity knows no bounds, all man- 
kind are without doubt kinſmen, becauſe de- 
rived from the ſame original anceſtor. This 


P Suar ubi Feb.. 


Pullend, ub ho ö. 6, 


is 


[ 
þ 
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is certainly a juſt conſequence, how oddly 
ſoever it may ſound; and the ridiculouſneſs 
of it (if any) is not to be attributed to ſuch 
as draw the concluſion, but to thoſe who 
maintain the premiſes, from which this con- 
cluſion regularly follows, | 


LxT us endeavour to illuſtrate this matter 
a little. The common ſtock of conſangui- 
nity * of the founder and his nephew is the 
founder's father; the common ſtock of the 
founder and his couſin-german is the foun- ' 
der's grandfather ; of him and his ſecond 
couſin is his great-grandfather; and ſo on: 
all theſe are confeſſedly his kinſmen, and yet 
all derived from different common ſtocks. 
But unleſs there be ſome period to ſtop at, 
by the ſame rule that the common ſtock may 
be aſſumed three generations above either of 
the related parties, it may be aſſumed three 
hundred; we may aſcend to Noah, or to 
Adam himſelf, and make him the Apes of 
pniverſal conſanguinity, 


Ir we conſider it in another light, we 
may obſerve that all conſanguinity is recipro- 
cal; my nephew or couſin is as much related 
to me, as J am to him, and ſo vice verſa. It 


3 See the table of conſanguinity prefixed, . 
| will 
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will follow therefore that the founder's 
uncle* or father's brother, A, is as much his 
| kinſman as his nephew or brother's ſon, b; 
and the deſcendants of each of them are equally 
his relations: and in like manner the brother, 
c, of his eighth lineal anceſtor (or eightieth, for 
it is all one) bears the ſame relation to him, 
as the lineal deſcendant, d, of his own bro- 
ther at the ſame diſtance, and the deſcendants 
of each of them are equally his relations : 
for a and t bear juſt the ſame relation to the 
founder, as he himſelf bears to b and d. If 
therefore we may be allowed to deſcend infi- 
nitely, we muſt alſo by parity of reaſon be 
allowed to aſcend; and, by aſcending higher 
and higher, muſt at laſt reach our common 
parent; and, by adopting all that have ſprung 

from his loins as founder's- kinſmen, take 
in the whole race of mankind. 


Tus the infinite extenſion of conſangui- 
nity neceſſarily induces its univerſality, if we 
give credit to the Moſaic account of either the 
creation, or the deluge ; of either the origin, 
or preſervation of the human ſpecies. Nor will 
it be expected, that every man ſhould prove 
His particular deſcent by evidences peculiar to 
his own family; ſince the whole includes all 


| See the table of conſanguinity prefixed, 


it's 
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it's parts, and (as the logicians ſpeak) what 
is predicated of the. ſpecies muſt be true of 
every individual. Such evidences may be ne- 
ceſſary, where it is poſſible that the perſon, 

whom Titius aſſerts to be his and the foun- 
der's common anceſtor, may not be ſo; but 
where it is impoſſible to be otherwiſe, as in 
the caſe of a deſcent from Noah, ſuch proofs 
are idle and ſuperfluous. In ſuch a caſe one 
text of ſcripture * is of more avail than thou- 
ſands of heralds' viſitation- books. No college, 
I believe, will diſpute that both Titius and the 
founder are deſcended from that patriarch, 
though every intermediate anceſtor cannot be 
particularly named ; unleſs perhaps the col- 
lege of arms, which may look upon kindred 
as conſiſting not in the deſcent, but the de- 
duction of it; not ſo much in the * as 
in the 3 


THE univerſality of kindred being once 
eſtabliſhed, the abſurd conſequences of ſuch 
a doctrine, in the preſent caſe, will flow in 
almoſt as faſt as the kinſmen. A preference 
will be given by the founder, and no pre- 
| ference at the ſame time: particular excep- 
tions will be made, (as with regard to per- 
ſons born out of the province of Canterbury) 


s Gere, ix. 19. 


and 
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and yet thoſe exceptions exclude nobody; for 
kinſmen are eligible “ ubicungue fuerint ori- 
te undi: a year of probation will be ordained, 
and no one to undergo it; for kinfmen are 
exempted from that trial ; proviſions will + 

made in caſe of their deficiency, and yet they 

can never fail, but at the end of the world. 


SUCH are a few of the conſequences of 
the infinite extenſion of conſanguinity, and 
it's inſeparable companion, the univerſality of 
it. Is it poſſible therefore to ſuppoſe, that a 
perſon, ſo illuſtrious for his wiſdom and learn- 
ing as the founder is acknowleged to have 
been, could ever think of, or intend ſuch an 
extenſion ; in contradiction not only to reaſon, 
and to himſelf, but (as will be next ſhewn) 
to the general ſenſe of his contemporaries, 
and the maxims of the civil, the canon, and 
the common law? For, 


II. As EcON p rule for determining the 

dubious ſenſe of a legiſlator, is by compari- 
ſon * with other laws: if they are repugnant 
to one interpretation, and agree with the 
other, the latter is undoubtedly to be choſen. 
And, in order to bring the caſe before us 
within this rule, it will (as was before pro- 
var. ubi ſupr. u pag. 18. 


miſed) 
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miſed) be attempted to ſhew, <« that, when- 
« ver other laws have conſidered conſangui- 
« nity in the ſame light in which it is conſi- 
« dered by the founder's ſtatutes, they have 
« never extended it in infinitum. It will 
therefore be firſt neceſſary to ſtate clearly, in 
what light the founder's ſtatutes do conſi- 
der it. 


Now the object of the ſtatutes is conſan- 
guinity in general, and not proximity of blood; 
the college is not concerned to enquire who 
is next of kin to the founder, but who is 
of kin at all; the moſt diſtant, as well as the 
neareſt, relation has an equal right to the ad- 
vantages there given. Before therefore it can 
be determined whether a man be a kinſman, 
it is neceſſary to know how far conſanguinity 
extends. But this is not ſo neceſſarily the caſe, 
when proximity only is the object of our en- 
quiry. There the queſtion is whether A, or 
B, is the neareſt, how diſtant ſoever they both 
may be; for the rule then is, that remôtus 
excludit remotiorem. And this may be deter- 
mined, without knowing preciſely what are 
the fartheſt limits of conſanguinity, or indeed 
without ſetting any bounds to it at all. If a 
queſtion ariſes, whether Kent or Cornwall be 
the neareſt to Oxford, we may eaſily decide 

it, 


- 


_-” 
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it, without defining exactly where the neigh- 
bourhood of Oxford ceaſes : but if the queſ- 
tion is, whether Kent be in the neighbour- 
hood of Oxford or not, this cannot be regu- 


larly decided, without pointing out preciſely 
how far this vicinity extends. 


ACCORDINGLY we ſhall find, that all laws, 
when conſanguinity in general is the object 
of their contemplation, have avoided extend- 
ing it in infinitum ; and the expreſs boundary 
is declared by moſt of them: but when proxt- 
mity only comes to be conſidered, ſuch a 
boundary being then a matter of indifference, 
it ſeems to have been adopted by ſome legiſ- 
lators, and rejected by others. And that for 
this plain reaſon ; that the fame abſurdities 
will not follow in the one caſe, as in the other: 
for, though it is clear that, if no limits be 
ſet to conſanguinity, the whole race of man- 
kind are of kin to Titius; yet it will not hold 
farther, that all mankind are his next of kin. 
So allo lineal conſanguinity is allowed by all 
laws to laſt in infinitum; becauſe the infinite 
duration of that does not neceſſarily infer it's 
univerſality, as has been ſhewn to be the caſe 
among collaterals, 


IN 
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IN order therefore to make good the poſi- 
tion I have laid down, that when conſan- 
« guinity in general is conſidered by other 
laws, without regard to proximity, it 1s 
« never extended in infinitum,” I muſt beg 


leave to review the ſeveral lights in which 
other laws have conſidered it. 


1. AND firſt, with regard to ſucceſſions, 
or the diſpoſal of inheritances, wherein the 
next of kin 1s uſually preferred ; this might, 
and indeed ought to be entirely laid out of the 
caſe, for the reaſons above given, as being al- 
ways a queſtion of proximity. But this being 
the ſtrongeſt hold of the gentlemen who. fa- 
your the infinitude of kindred, and the com- 
mon law ſeeming to give ſome colour to their 
notions in this point, it may be matter of 
curioſity to look a little into it; premiſing 
beforehand, that it has no relation at all to 
the preſent argument. 


I T would lead us into a very large field of 
diſpute, if we were to enquire into and weigh 
all the arguments on both ſides upon the 
queſtion, whether, by the civil law, ſucceſ- 
lions among collaterals were protended in in- 


Anitum. 
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nitum. The words of the law“ are, that 
they ſhall ſucceed * eg decimo gradu fint :” 
and the moſt cautious of the commentators 
have confined themſelves to that, or the like 
expreſſion ; well knowing, that whether the 
limits of conſanguinity were hereby defined, 
or whether it was only numerus certus pro in- 
certo, is a queſtion more of curioſity than uſe; ' 
fince it can hardly ever happen that a man's 
next heir ſhould be at a remoter diſtance than 
ten degrees. But among thoſe who have de- 
clared their minds more openly, we ſhall find, 
that the generality of the antient lawyers are 
for confining ſucceſſions to the tenth degree, 
and many of the moderns for extending them 
without limit. The founder, in all proba- 
bility, thought with the antients; that being 
the received opinion of his own age, and thoſe 
more immediately before and after him ; and 
lord Coke will inform“ us, that © contempora- 


« nea expoſitio in lege eſt fortiſima.“ 


Tur this was the doctrine of the. an- 
tients, is acknowleged by Van Leeuwen, 
who, being of a contrary opinion himſelf, 
calls” it indeed the © error,” but yet the 
c communis error, of the practiſers before him; 
11ſt. II. 5. 5. OE. hb. in Io. III, 5. 5. 


x Co. 4 Inſt, 138. 4 
and 
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and may abundantly appear from the follow- - 
ing expreſs authorities, beſides a multitude 
of others which might be brought to the 
ſame N ' 


AZ o, who flouriſhed before the founder, 
and ſpeaking * of the miſtaken notions of ſome 
old canoniſts (who thought that the civilians 
reckoned as far as the fourteenth degree, be- 


- cauſe ſeven” canonical * degrees will ſometimes 


make fourteen legal ones) proceeds thus ; 
« ultra decimum autem gradum nunquam pro- 
« cedimus ; licet enim decretiſtac dicant nos com- 
« putare uſque ad decimum quartum gradum, 
« quod falſum eft tamen: imo, non computamus 
« ultra decimum, ſcilicet ad commoditatem ; nec 
« ultra decimum aliquid mihi vendicare, jure 
« cognationis, poſſum : computare tamen potes 
e mille, ft velles ; perſonas enumerando. 


Nicolaus de Ubaldis (who wrote about 
the year 1470, and may therefore be well 
enough reckoned the founder's cotempo- 
rary) in his treatiſe of ſucceſſions ſays; 
* reftat videre nunc uſque ad quem gradum vo- 


2 Summ, in lib. 3. Inft. de grad. cog - 8 
nat. F. 8. d De ſucceſs, ab inteſlat. p. 3. f. 12» 


| C cc centur 
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« centur ad ſuccgſianem. Dic quod, /i loguimur 
« in linea deſcendents vel aſcendenti, uſque quo 
« vita hominum perduci poteſt vocantur : fi de 
te franſuerſali, tunc vocantur uſque ad decimum 
« gradum. And afterwards *, ſpeaking of the 
caſes wherein the inheritance would eſcheat to 
the fiſcus, he is expreſs, that / defunttus 
« religuit unum ex tranſuerfalibus, forte ultra 
i decimum gradum, certe fiſcus ſuccederet.” 


CovARRUVvIAs, who flouriſhed in 1539, 
has this paſſage; © gue guidem {/c. conſan- 
« guineorum/ ſucceſſio uſque ad decimum gra- 
« dum tendit, nec ulterius progreditur.” 


PRE TRS Loriotus, Salinenſis, who wrote 
about the year 1541, among other rules 
for ſucceſſion: lays down * the following; 
* pgſtremo ſciendum eſt, tranſuerſos, cujuſcunque 
« aualitatis fuerint, non ultra decimum gradum 
* vocari. 


e 


7 


GAIL I, who wrote his treatiſe in 1577, 
ſpeaking * of the ſucceſſion in ſeudalibus, pre- 
miſes; © agnatum de jure communi in bonis al- 


C De ſucceſs. ab inteſiat. p. 5.5.1. e Comm, in tit. de grad. affin- fol. 10. 
4 De ſucceſs, ab inteft, f. It. f Obſerv, 2. 150. 


« Jodialibus 
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cc logialibus ultra decimum gradum non ſuccedere, 
« [ed fiſcum vocari, non ambigitur. And here- 
with agrees Craig, who only doubts * whether 
the limit of cognation, with regard to the 
ſucceſſion to inheritances, was the ſeventh, or 
tenth degree. 


I am unwilling to multiply quotations any 
farther; but the teſtimony of Lyndewode 
muſt by no means be omitted ; whoſe autho- 
rity, great as it is at all times, is much 
ſtronger in the preſent caſe than in any other; 
as he was the founder's more immediate co- 
temporary, his chaplain and official, and ac- 
cording to general tradition the compiler, or 
at leaſt reviſer, of his ſtatutes. And he, in 


his comment upon one of archbiſhop Strat- 


ford's conſtitutions *, explaining gui dicun- 
* tur conſanguinei, refers back to a former 
note, which! is as follows. © In ſucceſione - 
* ab inteſtato prima cauſa eſt hberorum ; ſe- 
* cunda aſcendentium, cum quibuſdan collate- 
* ralibus, fi extent; tertia tranſuerſalium, 
e Primae duae in infinitum protenduntur, tertia 
* uſque ad decimum gradum protenditur, five 
int agnati five cognati. Mis autem deficien- 


e Jus feud. lib, 2. tit, 15, querundam, v. cunſanguineit. 
Þ Prov. conflit, lib, 3. tit. 13. c. is 1 Bid. v. dandmium. 


CY tibus, 
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« tibus, i extet uSor de e ola fuccedet; ; 
cc poſt eam Aſeur' e 


80 ſtands, or at leaſt in "0 Founder's days 
ſo was thought to ſtand, the wt law with 


regard to ſucceſſions. 


THE canon 1 conſidered as ſuch, has 


very little to do with 


conſiders them incidentally, and in ſuch caſes 
always refers to the civil law. But it will 
be acknowleged by any one, the leaſt conver- 
ſant therein, that the canoniſts were of opi- 
nion that the civilians did not extend ſucceſ- 
ſions in * They ſeem indeed to have 


k For the better e what 
Lyndewode, and the authors before 


quoted, have here ſaid, it may be pro- 
per to ſubjoin what the general rule of 


ſucceſſions by the civil law was, In 


- the firſt place the children or lineal 


deſcendants were preferred : if the de- 
ceaſed had none ſuch, then the father, 
or mother, or, lineal aſcendants were 
called in, and with them the brethren 
or ſiſters of the whole blood to the in- 
teſtate, and 
ceaſed brother, but no farther : theſe 
are what Lyndewode means. by gui- 


*< buſdlam collateralibur, fi extent,” On 


failure of lineal aſcendants, the neareſt 
collaterals ſucceeded, even to the tenth 
degree: on their deficiency, the huſ- 


band or wife came in: and, on the 
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was then the heir, and the inheritance 


the children of a de- 


e reputed vacant and fall to the king. 


inheritances; it only 


total 3 of all theſe, the "blk 


eſcheated to the exchequer, See Nov, 
118. k. 1, 2, & 3. Nov. 127, c. l. 
FF. 38. 5. t, Nearly ſimilar to which 
is the law of ſueceſſions eſtabliſhed by 
the preſent king of Pruſſia; who, un- 
der the head of collateral deſcents, has 
very emphatically expreſſed his ſenfl- 
ments of a remote alliance in blood: 
There ſhall no longer after the tenth 
degree be the leaſt regard paid to 
* kindred, in reſpect to a ſucceſſion a 
* inteflato ; but the inheritance ſhall be 


* exchequer. Code Freder. p. 2. l. b. 
tit, 5. §. 5. | 

| Decretum, part, 2. cauſ. 35. fu. 
© 3. . & 2.— & f. 5. cap. 2. Jl 


man 
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many of them ® imagined, that as the ſeventh 
degree, according to their computation, was 
the boundary of conſanguinity in the canon 
law, ſo it was alſo the ne plus ultra of ſuc- 
ceſſions in the civil. A miſtake, which might 
naturally ariſe from that narrowneſs of think- 
ing, which too often accompanies thoſe per- 
ſons who confine their ſtudies to one branch 
of ſcience only. However, it at leaſt proves 
one thing, (which was before hinted at) that 
in the courſe of nature it hath never, or very 
rarely, happened, that kinſmen in very diſtant 
degrees have been called to the inheritance of 
an inteſtate ; fince if ſuch inſtances were at 
all frequent, it could never be long a doubt 
whether the ſeventh canonical degree, or the 
tenth of the civilians, Was * my n 


of ſucceſſions. 


Tur municipal laws of England, it muſt 
be frankly owned, ſet no boundaries to this 
ſucceſſion : the land deſcends to the next heir, 
of the blood of the firſt purchaſer, at any 
diſtance whatſoever. Yet, though the laws 
allow the next heir, however remote, to take 
the inheritance, even in this caſe they do not 


m Vide Azon, * in lib. 3. Infl, de iit. 1 5. ¶ ſipra- citat.) Decretum. part. 2. 
grad, cagrar. f. 3. Craig. Jus feud, lib. a. cauf. 35+ 94. 5. cp. 2, ſinfra-citat. 


from 
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ſeem to extend conſanguinity im mfinitum z 
for the heir cannot claim the eſtate, tanguam 
conſanguineus, beyond a particular degree. 


For, by the old law, a man who could 
claim within that particular degree had the 
advantage of a peculiar writ, called a writ of 
cgſinage, which a more remote heir was ex- 
cluded from; ſince no one could have this 
writ, if his common anceſtor (by a deſcent 
from whom he claimed to be heir to J. f. 
was removed higher than the rreſael or great- 
grandfather's father; that is, unleſs the com- 
mon anceſtor was within four degrees of the 
claimant. This appears from Fitzherbert " ; 
* en breſe de cofinage home pait count par re- 
* fort jeſque al frere la beſail et cęſt al 4 de- 
« gręe; and in another * place he fays the 
ſame. Britton alſo.” confirms this rule; ** car 
r tietx bre efs tenent lieu entre prives du ſaunk, 
* clamauntz par une deſcente, amountaunt jeſ- 
* ques a treſael, fi le temps le ſoeſfre What 
may therefore be inferred from hence is, that 
if the reaſon why inheritances deſcend to a 
remote heir, is not on the ſcore of confangui- 
nity, it will not follow, that becauſe inhe- 
ritances deſcend in nfinitum, conſanguinity 

% Grand abridgnent, ii. eofmage, 1 tit. aiel.” pl. 6, 
rg. A 
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muſt endure for ever. On the contrary it will 
rather follow, that the law ſuppoſes no ſuch 
perpetual duration; ſince, though a man may 
claim as heir at any diſtance, he is not ſuf- 
fered to call himſelf c/n and heir, but within 


the fourth degree. 


INDEED at firſt fight it may juſtly ſeem 
matter of wonder, from whence this theore- 
tical rule of our laws (for, morally ſpeaking, 
it cannot go far in practice) had it's original ; 
fince the Norman laws, to which ours bear 
ſo remarkable a conformity, that it has been 
much diſputed * which of them is derived 
from the other, are in this reſpect very diffe- 
cent, Succeſſions are not extended by them 
beyond the ſeventh degree. ce Scavorr debuans, 
« ſays the grand Couſtumier, gue le by: 
e nage ſentent juſques au ſeptieſme degre : 
and again; « } heritage dbibt de eſcendre a celuy, 
* gut eft le plus prochain en lignage a celuy qui 
* le tint, apres ſa mort, pourtant que il ſoit 
«* du lignage dedens le ſeptieme degre de celuy 
dont Þ heritage deſcend.” The gloſs indeed 
very properly confines this rule to the collate- 
ral line only: * ceft @ entendre à la ligne col 


q See Hale's hiftory of the commen r Grand Couſtumier de Normendit. 
law, cb. 25. de eſcheancs, 


lateral, 
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1 Jetivad, ef non pas la ligne droifte, car il nya 
« point de fin.” But this difference between 
the two laws will be tolerably well accounted 
for, when we conſider that both the Norman 
and the Engliſh laws of deſcent are plainly 
offsets from the feudal; in which'at one time 
(as we learn from Craig) ſucceſſions extend- 
ed only to the ſeventh degree, though after- 
wards they were allowed in igſinitum. 


"Maas mentioned the feudal law, it may 
farther be obſerved, that, according to. the 
rules of that law, the feudum novum, or one 
newly purchaſed, could only deſcend to the 
children and lineal deſcendants of the pur- 
chaſer. For, if he had no lineal deſcendants, 
it could not aſcend to his father, or any of 
his lineal anceſtors, as the law with us ſtill 
is: nor could it go to any of his collateral 
relations, but would rather eſcheat to the 
lord: becauſe whoever would ſucceed to a 
feud, muſt have entitled himſelf to the ſuc- 
ceſſion in a regular courſe of deſcent from the 
| firſt feudatory or purchaſer. © And this” (as 
the learned author referred to has obſer- 
ved) „was no doubt the ground of what the 


s Jus feud, lib. 1. tit. 4. F. 9. Craig, Stryke, Hanneton, and Zazius, 
t See Wright's introduction to the there cited. 


Jaw of tenures, pag. 182 to 186; and * 1d. 183. 
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lord Coke calls ” that old and true maxime 
« in our law, that none ſhall inherit any 
lands as heir, but only the blood of the 
« firſt purchaſer.” And hence it is certain that 
this maxim, when it was firſt adopted by our 
law, by blood meant lineal deſcendants only; 
for conſanguinity in general it could never 
mean, becauſe not only the collaterals, but all 
the lineal anceſtors of the purchaſer were ex- 
cluded from inheriting. 


Wuar therefore has been ſo much inſiſted 
on, the infinite hereditary right of ſucceſſion, 
appears to have been originally confined to the 
deſcendants of the firſt purchaſer, and that 
deſcent was neceſſary to be ſtrictly proved. 
Afterwards indeed a more looſe kind of evi- 
dence was admitted; © for it * becoming in 
* many caſes impoſſible, by length of time 
* and a long courſe of deſcents, to deduce a 
« title from the fit feudatory, proof of being 
heir to the Iaſt was neceſſarily allowed, as 
the beſt proof that could be expected of 
© title from the firſt.” And this is what Mr. 
juſtice Wright calls” ſubſtituting a reaſonable 
in the ſtead of an impgſſible proof; for the per- 
ſon, who would now entitle himſelf to a fee 


w Co, Litt. 12 a, Y Did. 185, 186. 
x - Wright's Introd, 184, 185, 
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as heir by deſcent, is not obliged to offer any 
| direct proof of his being of the blood of the 
[ firſt purchaſer, but is only to prove himſelf 
0 heir of the whole blood to the perſon laſt 
0 ſeiſed; and when that is done, the law pre- 
ſumes the other. So that the fipes, from 
whom the heir is to deduce his pedigree, is 
| not at preſent the firſt purchaſer ; but as often 
| as a deſcent happens, fo often is the ft:pes 
altered; for now ſe;na facit ſtipitem, which 
is, and we know has been, the maxim of the 
common law ever fince Fleta's time *, and 
perhaps was ſo long before it. | 


I, then we rightly obſerve the courſe of 

"T deſcents according to this law, we ſhall find 
that it is really not co/lateral, but lineal con- 
fanguinity, which is attended to in infinitum. 

For the intendment of the law is, that one 
of the lineal deſcendants of the firſt purchaſer 

conſtantly ſucceeds to the inheritance ; that is 
to fay, that lineal deſcendant in particular, 
who is alſo the next heir of the perſon who 
was laſt ſeiſed. And there is no diſpute, but 
that lineal conſanguinity may reaſonably * 
enough be extended without end or boun- 

. dary. it ahh 


z Lib. 6, cap, 2. C. 2, | 2 See pag. 30. 
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Tnosꝝ gentlemen therefore, who urge the 
common law rules of deſcent as an authority 
for the unlimited extenſion of the founder's 
kindred, would do well to conſider how little 
analogy there is between the two caſes, either 
in the thing to be proved, or the rules of 
proof. For, firſt; the object of the common 
law is (as hath been ſaid) proximity merely: 
not indeed an 46/o/ute proximity, but a proxi- 
mity ſub modo; ſuch a one as, conſiſtently 
with the other regulations of the law, (v2, 
the preference of males to females, of the 
elder branch to the younger, of the whole 
blood to the half, of the agnati to the cog- 
nati) is ſufficient to mark out, not who is re- 
lated in general, as in the caſe of founder's 
kinſmen, but who is the next heir. Secondly; 
in every queſtion of defcent at. the common 
law, as the perſon entitled to ſucceed is only 
one, (for where many fiſters inherit as copar- 
ceners, they all * make but one heir) and that 
uſually the next of kin, which prevents the 
confuſion that would reſult from a variety of 
other titles ; fo is the perſon, from whom he 
is to derive his claim of being allied to the 
firſt purchaſer, only one, and that the perſon 
| Fall ſeiſed: whereas the claim of conſangui- 


„ 


d Little, ten. F. 241, 


nity 
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nity to the founder i 15 open at once, not to 
one only, but to the 00e race of kindred, to 


the moſt diſtant as well as the neareſt rela- 
tions; and their alliance is to be deduced, not 


from any one of his anceſtors in particular, - 


but from all, or any, of his remote progeni- 
tors. Laſtly; the diſtance of · time, from the 
founder's days, muſt have already occaſioned 
to many families the ſame impoſſibility of di- 
rect proof, as was at the common law, when 

the heir was obliged to prove himſelf of the 
blood of the firſt purchaſer. But no reaſon- 
cble proof has, as yet, been thought expe- 


dient to be ſubſtituted, in lieu of the impgſſible; 


and when, or whether it will. ever be ſo ſub- 
ſtituted, or what is ſuch reaſonable proof as 
might be admitted in this caſe, it is not my 
part to determine. I can only remark, that 
the common law rules of proof are as well 
entitled to our obſervance here, as the com- 
mon law rules of deſcent; and if, in imita- 
tion of thoſe, proof of being of kin to any 
| perſon who was formerly admitted (or who 
was /aft admitted) to a fellowſhip as the foun- 
_ der's kinſman, ſhould ever be allowed as proof 
of being of kin to the founder, ſuch a method 
of proceeding would, I doubt not, very ſoon 
demonſtrate the truth of the poſitions laid 

down in this treatiſe ; for (without having 
reſort 


* 
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reſort to our common parent) ſcarce a candi- 

date would be found in the kingdom, who 
might not be thus proved to be ſome way or 
other related to the founder. 


I T appears then, on the whole, that the 
caſe, wherein the common law ſeems to favour 
the infinitude of kindred, is by no means pa- 
rallel with the preſent. I ſhall therefore next 
attempt to ſhew, that in parallel caſes a limit 
is ſet to conſanguinity by the common and all 
other laws, that were ever regarded in Eng- 
land; having digreſſed thus far out of the 
way, merely to follow thoſe gentlemen who 
lay ſo much ſtreſs on a matter W to the 
preſent purpoſe. 


2. a and a more appoſite, light 
in which conſanguinity has been conſidered 
by divers laws, is with regard to a cuſtom, 
called among the Normans tenure by parage; 
and which was alſo engrafted into the laws of 
England, though the name ſeems never to 
have been adopted. Tenure by parage was 
where ſeveral perſons, deſcended from the 
ſame anceſtor, held equal portions of an in- 
heritance; as for inſtance, an eſtate in co- 
parcenary, which is ſhared among ſeveral ſiſ- 
ters and their deſcendants : in this and the 


- GN like 
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like caſes, the younger branches were not 
bound to do any ſervice to the elder, by reaſon 
of the privity of their blood. Now here the 
object, which the law contemplates, is not 
proximity, but conſanguinity in general ; it 
is not the neareſt relation only that is quit of 
ſervices, but all: if therefore this conſangui- 
nity were never to have ceaſed, none of the 
deſcendants of the younger branches could 
ever have been bound to do ſervice to the 
. Elder. But the law was otherwiſe : till the 
ſixth degree the younger were excuſed from 
any ſervice; but at that degree they were 
bound to do fealty, and after that homage, 
to the elder branch. So * the grand Couſtu- 
mier; © Teneure par parage eft quand cil qui 
« tient, et cil de qui il tient, doibuent par rai- 
* ſon de lignage eſire pers, es parties de Pheri- 
tage qui deſcent de leurs anceſſeurs. En ceſte 
* maniere tient le puiſne de I ainſne, juſques a 
* ce ql vienne au fixte degre du lignage. Mais 
* dillec en avant ſont tenus les puinez faire 
« feaulte a ] ainſue. Et eu ſeptieme degre, et 
* gillec en avant, ' ſera tenu par hommage ce qui 
devant eſtoit tenu par parage. And the rea- 
ſon, which the gloſs gives for this diſtinction, 
is, that at the ſixth degree they have one de- 
gree of kindred left, but at the ſeventh they 


Cb. 30. De ſencure far parage. 


are 
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are Hort de conſanguinitate. In like manner 
as the text itſelf, in another place *, declares 
the ſeventh degree to be entirely hors du lig- 
nage. Quand le lignage ſera alle juſques au 
 « fixte degre, les boirs aux puiſnes ſeront tenus 
« faire feaulte aux hoirs de aifne; et quand 
« i] ſera alle juſques au ſeptieme degre, itz ſe- 
« ront tenus @ leur faire bommage : pour ce que 


« le ſeptieme degre eſt du tout hors du lignage.” 


THIs was alſo part of our common law, 
when theſe ſort of tenures were in uſe ; with 
this nominal difference, that with us the con- 
ſanguinity ceaſed after the third degree; 
which, by the different ways of computation, 
might be much the ſame as the ſixth among 
the Normans. Thus © Glanvil; „de omnibus 
« terris non fieri debet homagium ; quia non de 
te dotibus, nec de maritagiis liberis, nec de feodo 
« juniorum fororum de primogenita tenentium, 
*« infra tertium haeredem utrobique.” And in 
another place; ** nullum autem bomagium, vel 
* etiam fidelitatem aliquam tenentur mariti poſt= 
* natarum filiarum marito primogenitae filiae 
« facere in vita ſua, nec earum haeredes primi 
« vel ſecund:; tertii vero haeredes, ex poſinatis 
« filiabus exeuntes, ſecundum jus hujus regni 


4 Ch, 35. De aides chevely. f Lib. 7. cap. 3. 
Lil. 9. cap. a. | 
* bomagium 


4 
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* homagium tenentur facere de ſuo tenemento 
ec haeredi ſiliae primogenitae, et rationabile 
te relevium.” k UI 29; :rfo oat 808 
3. SOMEWHAT fimilar to this is the caſe, 
where a perſon gives lands to his daughter or 
couſin, and her huſband, to hold in frank- 
marriage; which gift diſcharges the donees 
and their iſſue from all rents and ſervices to 
the donor and his iſſue, except fealty, till the 
fourth degree be paſt *.on both ſides. So that 


in theſe inſtances, where proximity is not the 


thing attended to, the law has ſet a TY 
to kindred. | | 


4. A BounDaRyY has alſo been thought 
proper, by the antient law, to be eſtabliſhed, 
with regard to the writ of right de rationabili 
parte; which lies always (according to * the 
regiſter) between privies in. blood, and not 


| between ſtrangers. It is properly then ſuable, 


when two or more perſons claim -by deſcent 
from the ſame anceſtor, (as in gavelkind of 
co-parcenary) and one of them enters upon, 


and occupies the whole : for in ſuch caſe the 


parties deforced have their remedy by this 
writ. And fince it lies only between privies 


e Littlet. ten. f. 19. | i Regiſt. id. Fitzh. #, 6, 9. 
| d jag. hs 
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in blood, the parties are i excluded from 
waging battail, &c, the uſual method of de- 
termining all controverſies at the antient law. 
Now had the privity of blood been extended 


in this caſe in infinitum, had the common an- 


ceſtor been allowed to be aſſumed at any de- 


gree of diſtance, this writ would have been 


open to all men; the connection of conſan- 


guinity would have been univerſal; there 
would be no ſtrangers to be excluded from 
the writ ; and every one would be intitled to 
exemption from the trial by battail. But the 
law has prudently interpoſed a boundary here, 
and determined * that this writ is not ſuable 
after the third degree be paſt; © ne gift entre 
te parents queux clamont par deſcent, apres que 
76] paſſa le tierce degre and of courſe that 
the exemption fromethe trial by battail ſhall 
extend no farther; the which, according to 
Fitzherbert ', Finch, Britton ", and the Old 
Natura Brevium *, © ne ſe joindra pas entre 
* parents, avaunt ceo que ils ſoient paſſes le 


* trerce degre de parents, la ils count per un 
* deſcent.” 


Fitz. n, 6, ibid, Vet, Nat. Br. 4, | Gr. abridgm. tit. Droyt. pl. 314 
79 e. Finch, lw. 6. 4. ch. 18. m Ub; ſupr. & b. 1. cb. 3. max. 29. 
Britton, cap, 73. n Ubi ſupr, 

k Vet. Nat. Br. 6 g, Finch, ibid, © Li ſupr. & 79 f. 
Britton, cap, 79. 


D F. ANo- 


has regarded conſanguinity, is in the caſe of 


e peles de homicide fueront reſtraine, par le roy 
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5. ANOTHER inſtance, in which our law 


an appeal of death ; which, when a man is 
killed, his heir male is entitled to bring (even 
after an acquittal on an indictment) if he be- 
lieves the appellee to be really guilty. And 
though this be a caſe merely of proximity, 
yet even here the antient law, as we learn? 
from the Myrrour, ſet a boundary to the 
kindred, viz. the fourth degree. Les ap- 


« Henry le premiere, jeſque al quatre procheins 
degrees de ſanck.” And in like manner the 
weregild, or pecuniary forfeiture for the death 
of a man, which obtained univerſally among 
all the northern nations, was diſtributed with 
a ſimilar reſtriction among the antient Goths : 
one half was given to the next of kin; a fourth 
to the next but one; and the remaining fourth 
was divided among the relations of the de- 
ceaſed, but only to the ſeventh degree. 


Up this article, of appeals, may be 


mentioned an antient cuſtom, which is ſaid 
by the judges * in the founder's time, to have 


Pp Myrrour des Juſtices, cap. 2. f. 7. * Yearbook, Mich. 11 Her, 4. 
q Stiernhook d: jure Sueemum & Co- pl, 24, 
thorum, J. 3. c. 4. 


obtained 
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obtained in their days: that when a man was 
hanged on an appeal of death, the wife of 
the perſon killed, and a his kindred, *« tout 
« /ank,” drew the felon to execution. It will 
not, I imagine, be contended, that the kindred 
were admitted to this office in infinitum. 


6. THERE is another light, in which the 
laws of England have conſidered conſangui- 
nity, which I ſhould chuſe to paſs over, as I 
apprehend but little can be gathered from it; 
but I would not be conſcious of omitting any 
inſtance, in which I can recolle& that kin- 
dred has been treated of in our laws. What 
I mean is with regard to the proof of villen- 
age, when the lord brought his writ de na- 
tiuo habendo, in order to recover the poſſeſ- 
ſion of him whom he claimed to be his vil- 
lein. For in ſuch caſe, if the demandant 
claimed him as his villein by deſcent, it was 
incumbent upon him to prove it by his kinſ- 
men; (“ per conſanguineos de eadem ſlipite, 
unde ipſe exierat, exeuntes,” ſays * Glanvil ; 


which, by the way, conveys the true idea of 


id conſanguinity) that is, he was obliged to 

produce ſome of the defendant's kinſmen, who 

4. + Lib. 5. cap. 4. Lite, 187 3, Old Temur, 125. Old 
| t Glanvil, ibid. Regiſt, $7 a, Co, Nat. Brev. 30. Fitz. n, J. 78 ö. 

ed D 2 ſhould 
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ſhould confeſs in court, that they were vil- 
leins to the demandant. Now here it muſt 
be owned that the preciſe degree, where this 
conſanguinity ended, is no where (that I 
know of ) ſet down in the books; but, on 
the other hand, I do not find any where aſ- 
ſerted that it was extended with boundary ; 
which is, in ſtrictneſs, ſufficient for my pur- 
poſe, as the poſition I have advanced is merely 
negative. Though from the whole of what 
Glanvil fays upon this occaſion, I think it 
might fairly be inferred, that there were ſome 
poſitive limits ſet to the kindred in this caſe; 
notwithſtanding, at this diſtance of time, we 
are at a loſs to know what thoſe limits exactly 
were: but I am rather deſirous to eſtabliſh 
the truth, which I contend for, upon clear 
and undeniable evidence, than upon ſuch as is 
in any ſhape liable to cavil and exceptions. 


Nor indeed that it is of much impor- 
tance, whether it were infinitely extended, or 
no; for, if ſome of his relations appeared to 
be bond men, and others of them free, it was 
then“ to be enquired by a jury, whether the 
bond or free men were his next of kin; and 
according to the ſtate of his eareſt kinſmen, 
his own liberty was to be determined. Since 

u Glanvil, ibid, 


there- 
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therefore, in caſe of a multiplicity of kindred, 
which will always follow from admitting diſ- 
tant ones, the point was here reduced to a 
queſtion of mere proximity, it ſignifies no- 
thing to our preſent purpoſe ( as has been 
more than once obſerved) whether they were, 
or were not, admitted without any boundary. 


7. LET us therefore proceed to another 
method, and that a very univerſal one, of con- 
ſidering kindred ; I mean, with regard to the 
prohibitions of marriage. With us at preſent, 
by the ſtatute” of Henry the eighth, theſe 
prohibitions extend no farther than the Levi- 
tical degrees; (the utmoſt of which is the 
third *, according to the civil computation ) 
but in the founder's time they were regulated 
throughout all chriſtendom by the canon law. 
And it is in that law that conſanguinity has 
been treated of moſt at large, and with the 
greateſt accuracy ; other laws only regarding: 
it incidentally, and generally with a reference 
to the canon. As therefore the kindred, which 
is the object of the canon law, is of the ſame 
nature with that which is the object of the 
college-ſtatutes, (the queſtion in both being, 
who are kinſmen, not who is the next kinſ- 


1232 Henr, 8. cap, 38. Trin, 8 Geo, 1. Rep, of caſes in equ, 
x See the caſe of Butler v. Gaſtrell, 158. 
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man) the determinations of this law ought 
to have ſome weight in the preſent cafe : for 
though, upon reaſons of religion and ſtate, it 
is made no longer binding here in England; 
yet, in points which are not- pontificial, we 
may ſtill have reſpe& for it's authority, eſpe- 
cially where it is founded upon ſtrong and 
ſubſtantial grounds. 

Now nothing can be more evident, than 
that, by the canon law, conſanguinity ex- 
tended no farther than the ſeventh degree. 
Nor will this, I apprehend, be diſputed ; and 
therefore we may ſpare ourſelves a multitude 
of quotations, by referring ſuch as may hap- 
pen to doubt it, to the title below-cited 7. It 
may not however be amiſs to obſerve the rea- 
ſons which one canon * gives for prohibiting 
matrimony within ſeven degrees: Nam in 
&« ſeptem gradibus, fi canonice & uſualiter nu- 
te merentur, omnia propinquitatis nomina con- 
&* finentur. Ultra quos nec conſanguinitas in- 
te venitur, nec nomina graduum reperiuntur, 
« nec ſfucceſſio poteſt amplius prorogari, nec 
« memoriter ab aliquo generatio recordari.” 


y Decretum, part. 2. eau, 35. qu. * Ibid. qu. 5, cop. 2, 
J. Per tot. 


Ip 
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Ir this be not ſpeaking plainly, it is hard 
to fay what is: and though afterwards * 
the prohibition of marriage was taken off, 
and confined to four degrees only; yet, as a 
learned author * has juſtly obſerved, the ex- 


tent and boundaries of conſanguinity, which 


are here fixed and determined, have — 
no change or removal. 


THAT theſe boundaries were received in, 


| England, at leaſt by the clergy, would need 


no other proof, than that they were part of 
the canon law, for which our popiſh anceſ- 
tors had the utmoſt regard and reverence. 
But it ſo happens, that this very conſtitution 
was adopted and enforced by a national ſy- 
nod here at home; namely, by the council 
held at London, A. D. 1102. 3 Henr. I, 
the twenty fifth canon © of which runs thus; 
© ze cagnati uſque ad ſeptimam generationem 
« 2 conjugium copulentur, vel copulati fimul 
* ee, 


LET us next examine into the reaſon of 
this determination of the canon law, and we 


ſhall find it equally applicable to the caſe be- 


2 Decretal, /ib, 4. tit, 14. cap. 8. e Wilkins concil, M. B. tom. 1. 
d Joan, Andreae declaratio arveris p. 383. 


fore 
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fore us. I do not contend for the greater 
natural propriety of ſtopping at the ſeventh, 
rather than at the fixth or eighth degree. 
Superſtition perhaps might have a ſhare in 
pitching upon the number, ſeven ; and per- 
haps not. It it is at leaſt as proper as any 
other number; and there was, it is plain, 
a neceſſity of ſtopping ſomewhere (as mar- 
riage with any of one's kindred was forbid- 
den * generally) or elſe, as in the college caſe, 
the kindred would be univerſal, 


For the blood of the common anceftor, 
wherein conſiſts the relation, is by a multi- 
tude of deſcents ſluiced into ſo many different 
channels, and mixed with ſo many other 
bloods, that it can be no longer diſtinguiſhed. 
Every man has in the firſt aſcending degree 
two anceſtors, in the ſecond four, and, by 
the ſame rule of progreſſion, in the ſeventh 
an hundred and twenty eight, in the tenth a 
thouſand and twenty four, and in the twen- 
tieth above a million“; and has, conſequent- 
ly, as many bloods in him as he has anceſ- 


4 Decretum. p. 2. cauſ.35. qu.3. c. 2. table of a geometrical progreſſion, in 

© This will ſeem ſurpriziug to thoſe which the firſt term is 2, and the de- 
who are unacquainted with the encrea- nominator alſo 2 : or, to ſpeak more 
fing power of progreflive numbers; but intelligibly, it is evident, for that each 
is palpably evident from the following of us has two anceſtors in the firſt de- 
de 
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tors. But how very minute a portion has he 
of the blood of a remote anceſtor ! A perſon, 
for inſtance, one of whoſe anceſtors in the 
fifteenth 'degree is the founder's father, has 
32767 other anceſtors in the ſame degree: 
that ſhare of his blood therefore, which he 
derives from the founder's father, is only one 
32768" part of his whole mais; and how 


tree; the number of whom is doubled anceſtors has alſo two immediate an · 
at every remove, becauſe each of our ceſtors of his own, 


Lincal Degrees, Number of Ancefters, 
1 — — 2 
2 , 0 
3 8 
4 — 16 
5 32 
6 64 
— — 128 
8 — 256 
9 $12 

1—— 1024 
11 — 2048 
125 4096 
13 —— — 192 
14 16384 
T5 — 32768 
16— 65536 
17 131072 
[3 18 262144 
19 7 524288 
20 —— — 1048 576 


A ſhorter method of finding the num- of anceſtors at two; 256 is the ſquare 
ber of anceſtors at any even degree is of 16; 65536 of 256; and the num- 
by ſquaring the number of anceſtors at ber of anceſtors at 40 degrees would be 
half that number of degrees, Thus 16 the ſquare of 1048576, CI of 
(the number of anceſtors at four de- a million millions, 

grees) is the ſquare of 4, the number 

- much 
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much this boaſted proportion may amount to, 
] leave to the curious to determine. A pro- 
portion it is, which the canon law does not 
ſo far regard, as to adjudge it an inceſtuous 
mixture, though it again be blended with 
blood derived from the ſame fountain ; a 
proportion, which, one would think, ſhould 
hardly entitle the poſſeſſor of it to any ſpecial 
ſhare of affection from the reſt of the de- 
ſcendants of the ſame anceſtor. 


B Ur we may purſue this way of reaſon. 
ing ſtill farther. Half of this number of an- 
ceſtors are male and half female: now, ſup- 
poſing each couple to leave at leaſt two chil- 
dren, and every one of them two more, and 
ſo on; (a very moderate ſuppoſition; for, 
without it, the human ſpecies inſtead of en- 
creaſing would be daily diminiſhing) we ſhall 
find, I fay, upon this ſuppoſition, that all of 
us have now ſubſiſting near two hundred and 
ſeventy millions of couſins in the fifteenth 
degree; deriving (one half of them) their 
kindred by different titles, but all at the ſame 
diſtance from the ſeveral common anceſtors 
as ourſelves are; over and above thoſe, that 
are one or two deſcents nearer to, or farther 
from them, and who may amount to as many 

more. 
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more. And if this calculation, which any 
one that pleaſes may ſoon examine, ſhould 


f This will ſwell more conſiderably 
than the former calculation; for here, 
though the firſt term is but 1, the de- 
nominator is 43 that is, there is one 
kinſman (a brother) in the firſt degree, 
who makes, together with the propo- 
fitus, the two deſcendants of the firſt 
couple of anceſtors ; and in every other 
degree the number of kindred muſt be 
the quadruple of thoſe in that which 
immediately precedes it : for, ſince 


each couple of anceſtors has two de- 
ſcendants, who encreaſe in a duplicate 
ratio, it will follow that the ratio, in 
which all the deſcendants encreaſe 
downwards, muft be double to that in 
which the anceſtors encreaſe upwards ; 
but we have ſeen that the anceſtors en- 
creaſe in a duplicate ratio; therefore the 
deſcendants muſt encreaſe in a double 
duplicate, i. e. in a quadruple ratio. 


Collateral Degrees. Number of Kindr:d. 
8 ö — 
2 4 | 
x 6 
4 
5— — — 256 
6 1024 

4096 

; — 16384 
e 65536 
10 262144 
11 1048 576 
12 4194304 
13 - — 16777216 
14 67108864 
15 * 268435456 
16 1073741824 
17 4294967296 
18 17179869184 
19 68719476736 
22 - 274877906944 


This calculation may alſo be formed 
by a more compendious proceſs, wiz, 
by ſquaring the couples, or half the 
number of anceſtors, at any given de- 
gree ; which will furniſh us with the 
number of kindred we have in the ſame 
degree, at equal diſtance with ourſelves 
from the common Rock, beſides thoſe 


at unequal diſtances, Thus, in the 
tenth lineal degree, the number of 
anceſtors is 1024 ; it's half, or the 
couples, amount to 512 ; the number 
of kindred in the tenth collateral degree 
amounts therefore to 262144, or the 
ſquare of 512, And if we will be at 
the trouble to recollect the ſtate of the 

ſeveral 


60 An Ess AY on 
appear incompatible with the number of in- 
habitants on the earth; it is becauſe, by in- 
termarriages among theſe ſeveral deſcendants, 
a hundred or a thouſand different relations 
may be conſolidated in one perſon, or he 
may be related to us a hundred or a thouſand 
different ways. A ſtrange labyrinth of con- 
fuſion ! from which nothing can extricate us, 
but the confining this diffuſive ocean within 
ſome certain limits; for, by the ſame rule as 
before, if the inhabitants of our iſland be 
twenty millions, it is poſſible they may be 
all related to each other ( and, of courſe, to 
the founder) within the thirteenth degree. 


This computation will be more eaſily ap- 
prehended, and it's moderation more plainly 
appear, when exemplified by a clear and in- 
diſputable fact. When the children of Iſrael 
migrated from the land of Egypt, they were 
one with another at no greater diſtance than 
the ſixth * lineal degree from Jacob their com- 
mon anceſtor. Theſe amounted to 603550 


ſeveral families within our own know- and Abiram were only in the fourth 
ledge, and obſerve how far they agree degree: (ſee Numb, c. 16, v. 1. c. 26. 
with this account; i. e. whether, on v. 5 C 57.) Achan was in the fifth: 
an average, every man has not one (fee Joſh. c. 7. v. 1. 1 Chron, c. 2. 
brother or ſiſter, four firſt couſins, ſix- v. 7.) Telophehad and Naaſſon in the 
teen ſecond couſins, and ſo on; we fixth: (ſee Matth. c.r. v.3. Numb, 
ſhall find that the preſent calculation is c. 27, v. 1.) and Beſaleel in the ſe- 
yery far from being over-charged, venth degree. (See Exod, c. 31. v. 2. 
6 Moſes, Aaron, Korah, Dathan, . 
? 0-2 8 ting 
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fighting men, of twenty years old and up- 
wards * : to which if we add thoſe males 
which were under twenty, and thoſe which 
were ſuperannuated, it will probably double 
the former number; and, being farther in- 
creaſed by the number of Levites (which ex- 
tended to 22000) the total amount of the 
males will be 1229100. . And, if we allow 
about the ſame number of females, the whole 
will amount to 2458200 ; whereas upon the 
preceding calculation, by allowing two child- 
ren only to every couple of anceſtors, the 
number of deſcendants in the ſixth _— 
amounts only to 64. 


I'T is to prevent this amazing extenſion, 
which common arithmetic will demonſtrate 
muſt in a few deſcents be equivalent to uni- 
verſality, without recurring to our former ar- 
guments; it is to prevent the name of rela- 
tions from being uſed, when the thing is en- 
tirely loſt; when the blood of the common 
anceſtor is mingled, confuſed, and blended 
with a million of other bloods; it is upon 
theſe accounts that the canon law has fixed 
this boundary. And this is avowed by the 
moſt ſenſible and learned of the doors ; ſuch 
as not only tell us the law, but the reaſon 


* Numb, c. 1. +, 45. i Numb, c. 3. v. 39. 


of 
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of it; and whoſe authority I quote, not for 
the ſake of their names only, but for the un- 
anſwerable reaſons they give for confining con- 
ſanguinity within /me limits. 


AND firſt let us hear Eſtius, who defines * 
collateral conſanguinity to be © vinculum eo- 
* rum, qui ab uno aliquo deſcendunt per ſan- 
te guinis propagationem, fic ut virtus ſtipitis in 
« genito vel genitis perſcveret: he goes on, 
* zdeo diximus, fic ut virtus ſtipitis, &c, quia, 
% dum longius fit intervallum unius ab alters, 
e virtus ſtipitis, movens ad ea quae ſunt indi- 
e vidui, tandem evaneſcit ; et nomen conſangui- 
* nitatis, ſimul cum affettione quae peculiaris 
ce inter conſanguineos eſſe ſolet, extinguitur. 


To this purpoſe alſo ſpeaks Covarruvias, 
who obſerves ' that unleſs the communis ſtipes 
be confined to be propinguus, omnes homines 
te conſanguine: forent, cum ab Adamo omnes 
te deſcendimur.” The only queſtion therefore 
is, when the Hipes ceaſes to be propinguus, 
and begins to be remotuc. The canon law, 
we have ſeen, adjudges that the ſeventh lineal 
anceſtor is the moſt remote frpes, that colla- 
teral conſanguinity can be derived from: and 


* In ſententias, Ib. 4. part. a. din. 1 Tom. 1. part, 2. cap, 6. F. 6. 


40. H. 1. 
AZo, 
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Azo, like many other civilians, when ſpeak- 
ing of conſanguinity in general, ſubſcribes to 
this determination. Let Covarruvias and him 
mutually explain each other: the former ſays , 
&« conſanguinitas eft vinculum perſonarum ab 
« eodem ſtipite propinquo deſcendentium ;” the 
latter gives us the bounds of this propinqui- 
ty, © conſanguinitas eft vinculum perſonarum 
« ab eodem ſtipite deſcendentium intra ſeptimam 
* generationem.” If therefore the communis 
/tipes be not within the ſeventh generation from 
each party, the virtus flipitis and every tie of 
affection are, by both canoniſts and civilians, 
concluded to be worn out, and no deſcen- 
dants from that /{zpes can be kinſmen to each 
other. 


THis gradual failure of kindred is ele- 
gantly * expreſſed by S. Auguſtin; and ſurely 
in ſearching for the pious founder's inten- 
tions, the ſentiments of an antient Latin fa- 
ther * may not be improperly mentioned. 
« Fuit autem antiquis patribus religioſae curae, 
ene ipſa propinquitas, ſe paulatim propaginum 
* ordinibus dirimens, longius abiret, et propin- 
e quitas elle deſiſteret, eam nondum longe pofi- 


m Bid. o De ci. Dei. Ab. 15, cap. 16. 
n Summ. in lib. III. Infl de grad, p The college chapel is dedicated by 
copnat, F. 14. the founder to the four Latin fathers. 


« fan 
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« tam rurſus matrimonii vinculo colligare, et 
e quodammodo revocare * * 


I'T appears TR fram what has been hers 
urged, that with regard to conſanguinity, as 
it reſpects marriage, the canon law has eſta- 
bliſhed a notorious boundary; and that not 
wantonly, but upon very good reaſon, no leſs 
than the abſolute neceſſity of ſuch a limit: 
it appears, that the fame reaſons are equally 
forcible when applied to conſanguinity in ge- 
neral, and the caſe of founder's kinſmen in 
particular: and we know that our own law 


will * teach us, that * ubi eadem eſt ratio, idem 


* __ ge jus.” 


8. ANOTHER method of conſidering con- 


ſanguinity by the laws, is in the caſe of re- 


fuſing a judge, or challenging a juror upon. 
that account. And this being alſo a queſtion, 
wherein the whole extent of conſanguinity 
comes under conſideration, it has accordingly 
received a boundary here. 


Tur canon and civil laws allow the par- 
ties to refuſe a judge for conſanguinity, as be- 
ing a probable ſuſpicion of partiality. The 
latter indeed (which ſeems to permit a man 


q-Co. Litt. 19r. - r Cod, 3. 1. 14. et ghoſt, ibid. 
to 


(4 
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to refuſe a judge, if he himſelf is of opinion 
he has any cauſe, without aſſigning what that 
cauſe is) is therefore in general very ſilent 
about what ſort of conſanguinity is, or is not, 
a good ground for recuſation. The lex Cor- 
nelia de injuriis does indeed confine * it in one 
caſe to the ſixth degree, and this has been 
thought to be a good meaſure for all other 
caſes ; though Baldus ſeems rather for con- 
fining it to the fourth, while -others * would 
extend it to the tenth, 


Bur the canon lawyers, who require a ſuf- 
ficient cauſe to be both alleged and proved, 
are more explicit. Si cauſa alicui fuerit de- 
« legata, ſays the law *, qui conſangumens fit 
* illius qui literas impetravit, hujuſmodi dele- 
« gatus non immerito poteſt recuſari. The 
gloſs proceeds, ** ſed uſque ad quem gradum 
* intelligimus iſtam conſangumitatem ? videtur 
* quod uſque ad ſeptimum: and Baldus ap- 
proves ? of this gloſs, but adds, ert hoc in 
« tranſuerſalibus ; ſed in aſcendentibus in infi» 


© tum.” | 


E 47. 10. f. VI Marant. ibid. 
id. Marantae ſpec, aur. part. 6. = Decretal. 2. 28, 36. œ ghff. ibid. 
cap. I, num. 62. I lie. | 


u In hg. 13. Cod. hb, 2. tit. 7. 


66 Ann Ess AT on 


By the common law of England, as it 
now * ſtands, a judge cannot be challenged 
for conſanguinity, or any other cauſe; though 
formerly, according to Bracton and Fleta *, 
he might have been. But challenges to a 
jury, who are judges of fact, ſeem to anſwer 
the recu/atio judicis of the Roman laws. Now 
conſanguinity, or cofinage, is good cauſe of 
challenge to any of the jurors; 'nay, to the 
whole array, if the ſheriff who impanels them 
be of kin to either party : but this exception 
of conſanguinity does not hold in infinitum ; 
as appears from numberleſs authorities ; and, 
firſt, from a caſe in the year books, where 
a juror was allowed to be challenged for be- 
ing related to one party, within the degrees 
of marriage; that is, ſays the book, within 
the n:nth degree. 


ONE would be tempted to imagine a miſ- 
take in the reporter or tranſcriber here, by 
fubſtituting an x for a v, {ix for v no un- 
common overſight in antient manuſcripts; 
and that, inſtead of the ninth, it ſhould have 
been the fourth degree; ſince no law, that I 
know of, did ever extend the prohibitions of 

2 Co. Litt. 294 4. b Lib. 6. cap. 7. 


a Lib. 5. de exceptionibus, cap. 15. © Paſch, 41 Edi. 3. N. 3. 
| marriage 
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marriage to the ninth; and, at the time when 
this caſe happened, the fourth was the ut- 
moſt degree prohibited in any part of Eu- 
rope. Accordingly we find that F itzherbert, 
in reporting this very caſe in his abridgment, 
is expreſs that the juror was in the fourth 
degree related to the plaintiff, and thereupon 
was ſet aſide; but that it was ſaid at the ſame 
time, that if they had been of kin in the 
fifth degree, ſo that they might have inter- 
married, the juror ſhould have been ſworn: 
« Fuit dit que fils uſſent eſtre de linage en le 
te quinte degree, Hare que il puit ęſtre maries, 
&* que il uf efte jurr“ 


Honiton this may be, the miſtake (if 
any) appears to have been of very long ſtand- 
ing; the caſe, as it is now reported, has ſerved 
for a leading one to ſubſequent determina- 
tions; and the number, nine, whether origi- 
nally fixed upon by deſign or accident, has 
been eſtabliſhed as the boundary of -that con- 
ſanguinity, which is cauſe of challenge. This 
we may learn from Brook's abridgment * ; : 
Et nota, per curiam, quod coſinage al ix 4 
« orce eft bon principal challenge, quod nota.” 
The margin refers to the year book, which 


4 Tir. challenge. pl. gg. 1 © vd, tit, fl. 489. 


E 2 __— 
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is * as follows ; << Choke dit, ff le juror foie al 
&« ix degree co/in al party, fi il poit monſtrer 
te coment. cofin, eft bon challenge, quod omnes 
" conceſſerunt.” And accordingly, in the caſe *. 
of Vernon and Manners, an array was quaſh- 
ed, becauſe the ſheriff was couſin to the de- 
fendant in the ninth degree; the common 
anceſtor being nine generations above the 
ſheriff, and ſeven above the defendant. On 
the other hand, it appears from another caſe 
in the book of affiſes, that a challenge to 
one in a very remote degree was diſ-allowed ; 
ſo that it is plain that the coſinage, which is 
cauſe of challenge, does not extend in infi- 
nitum. 


| Tai S matter may be farther illuſtrated 
from what is ſaid by Glanvil ; who, ſpeaking 
of the inſtitution of the grand aſiſe, by king 
Henry the ſecond, in lieu of the barbarous 
and gothic cuſtom of duelling, lays down this 
general rule for challenges or exceptions to 
the jury; excipi autem peſſunt Juratores eife 
dem modis, quibus et teſtes in curia chriftiani- 
« tatis juſte repelluntur.” If therefore jurors 
were to be challenged, in the ſame manner 


f Mich. 21 Edw. 4. þl. 37. h Lib. 40. pl. 20. 
t Plowd. 325. Dier. 319. Lib. 2. c. 12. 
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as witneſſes were ſet aſide in the eccleſiaſtical 
courts; and witneſſes were there ſet aſide (for 
conſanguinity ) only to a certain degree; it 
will follow, that jurors could not be chal- 
lenged beyond a certain degree, for any coſin- 
age or alliance of blood. And that the civil 
and 3 laws, which are properly the rule 
in our eccleſiaſtical courts, did not extend 
that exception in infinitum, will appear from 
the next article. 8 

In the mean time we may obſerve, from 
Finch, the reaſon why coſinage is a good 
challenge ; which is the fame that muſt be 
aſſigned for the peculiar advantages given by 
the founder to his kinſmen. © Cofinage,” fays 
he, “ in the ſheriff is a good principal chal- 
he lenge to the array ; and in a juror to the 
« poll; although it be to the ninth degree, 
« and that one cannot be heir to the other of 
the land in variance. The reaſon whereof 
ig, for the affection, which the law in- 
* tendeth that one doth carry to the other.” 
If therefore the affection may be ſuppoſed to 
be difſipated at a certain period in the one 
caſe, it is hard to ſay why it ſhoüld not alſo 
ceaſe at a like period in the other. 


* Hale's hiſtory of the law, ch. 2. Lu. 6. 4. e. 36, 


9. con- 
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os Coxs AxcuIxITv is 22ain conſidered 

in another light, by the civil ® and canon 
laws; namely, by ordaining that kinſmen 
ſhould not be received to give evidence for, 
or compelled to give evidence againſt, each 
other. But here alſo the kindred is circum- 
ſcribed within boundaries ; for it extends, in 
the utmoſt * latitude of conſtruction, only to 
the ſeventh degree. In France, as we learn? 
from Domat, this exception is at preſent ex- 
tended to the children of ſecond couſins ; 
which are in the ſeventh degree by the civil, 
and the fourth by the canonical computation. 
The. municipal laws of England are ſtrangers 
to ahy ſuch exceptions, ſave only as to huſ- 
band and wife; whoſe love or averſion being 
ſuppoſed extremely violent, they are for the 
moſt part * excluded from giving teſtimony, 
either for or againſt each other. 


10. No that kindred is totally diſre- 
garded by the common law, with regard to 
actions, and other judicial proceedings; ſince 
a man may maintain a ſuit for his kinſman, 


* FF. I. 22. vg, J. 4 C 5. „o N za. f. . Cn. 


Cod. 4. 20. 5. in Cad. 4. 20. 5. Marantae ſpec, aur. 
n Decretum. part. 2. cauſe 3. 2. 5. fart, 6. c. 1. v. 2. 

e. 1 C 10,—cauf. 4. u. 2 & 3. c. 3. p Part. 2. b. 3. tit. 6. §. 3. 1 

5. 4. : 4 Co, Litt. 6 6. 


without 
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without incurring the penalties of the ſtatutes 
againſt maintenance. But as this * ſeems to be 
confined to the prochein amy, or next of kin, 
it is of little importance to the preſent caſe, 
whether there are, or are not, any farther li- 
mits ſet to it: a caſe in the civil law, which 
bears ſome analogy to this, being much more 
to the purpoſe. A lawyer, who was promo- 
ted to be advocatus fiſcr, (or, as we ſhould. 
call it, king's counſel) was not * permitted 
to plead in common cauſes ; with an excep- 
tion however to the private cauſes of himſelf, 
his wife, his lineal anceſtors and deſcendants, 
and alſo his collateral couſins; but with re- 
gard to theſe laſt, the exception is not in in- 
finitum, but only to the fourth degree. 


11. THE next light, in which the laws 
have conſidered conſanguinity, is with regard 
to the diſtribution of the perſonal eſtate of an 
inteſtate. Now the duration of kindred, and 
manner of contemplating it, by the civil law, 
being much the ſame here, as in the caſe of 
ſucceſſion to real eſtates, we need only refer 
to what has been before ſaid upon that ſub- 
jet. And as to the law of England, which 
is in this particular the ſtatute of diſtribution”, 


r Co, 2 Inſt, 564, t 22 & 23 Car. 2. cap. 10. 


3 Cod, 2. 7. 13. 
it 
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it directs that the perſonal eſtate of an in- 
teſtate ſhall, upon failure of wife and iſſue, 

be divided among the next of kin to the in- 
teſtate in equal degree, and their repreſenta- 
tives; but that no repreſentatives be admitted 
among collaterals, after brothers and ſiſters 
children. Now this being alſo a caſe wherein. 
proximity is attended to, I-ſhall not take the 
pains to inquire how far, in theory, the kin- 
dred tnay be here ſuppoſed to extend : nor 
indeed ſhould I take any farther notice of it, 
if it were not for an argument of lord chief 
juſtice North, in a caſe* which aroſe upon 


the conſtruction of this ſtatute ; the whole of 


which contains a great deal of ſound: reaſon- 
ing upon conſanguinity in general, and part 
of which is very much to the preſent queſ- 
THE doubt was this; what brothers and 
fiſters ſhould be allowed to be ' repreſented ; 
whether the brothers and ſiſters tbe next 
collaterals, or thoſe of the inteſtate only; or, 
whether the children of an inteſtate's deceaſed 
aunt ſhould come in for her ſhare among his 
other aunts, as the children of a deceaſed 
ſiſter would have done among his other ſiſ- 
ters. The chief juſtice delivers his opinion, 
u Carter v. Crawley, 33 Car, 2. B. R. Raym. 496, 


that 
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that the brothers and fiſters of the inteſtate 
only were intended, which is now the eſta- 
bliſhed law : and therein he accounts why 
repreſentation is allowed in infinitum, lineally ; 
but only to a particular degree, collaterally 
the general reaſon of which is applicable to 
all caſes of conſanguinity, which muſt be al- 
lowed to laſt for eyer in the right line, * 
not in the tranſverſe, | 


«IT is, ſays he”, an obligation upon every 
4 man to provide for theſe deſcended from 
« his loins; and, as the adminiſtrator is to 
« diſcharge all other debts, ſo this debt to 
nature ſhould likewiſe exact a diſtribution, 
« to all that deſcend from him in the lineal 
te degrees, be they never ſo remote: and, be- 
© cauſe thoſe which are more remote from 
him, have not ſo much of his blood, there- 
fore the meaſure ſhould be according to the 
* Rocks; more, or leſs, as they ſtand-in rela- 
«tion to him. Upon this reaſon repreſenta- 
e tions are admitted to a// degrees in the /- 
* neal deſcent. There is no ſuch obligation 
ce to the remote kindred in the collateral line; 
* therefore they are not regarded, but in re- 
* ſpect of proximity, as they are next of kin.“ 
And again * ; „ remoter degrees have no re- 
W Eid. 500, x Did. 505. 


« gard 
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&« yard, but for their proximity; becauſe there 
* are none nearer.” He concludes ” thus, the 
application of which is extremely eaſy ; *I 
* conceive this act was intended for a plain 
«rule; and I think it much better to inter- 
&« pret it in the moſt plain and obvious ſenſe, 
* (which will eſtabliſh the ſucceſſion of per- 
* ſonal eſtates according to reaſon and ſym- 
* metry) than to ſtrain to find out another 
* ſenſe for the ſake of remote kindred, that 
« are of no regard; which will produce ap- 
« parent abſurdities, And ſubject perſonal eſtates 
* to fanciful and intricate diſputes,” 


12. TR laſt light, in which I can recol- 
le& that conſanguinity has been conſidered, 
is in a caſe the moſt ſimilar of any to that 
before us, though not abſolutely the ſame ; 
the caſe of a general legacy to ALL of one's 
kindred. Here, if kinſmen were admiſſible 
in infinitum, the legacy would be ( according. 
to what has been before urged) to all man- 
kind : but the laws have avoided this abſur- 
dity, by confining it among certain particulars 
only. 


An vp firſt, with regard to the civil law, 
let us hear Paulus de Caſtro, a very eminent 


y Ibid, 506. 


lawyer, 
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lawyer, and the founder's cotemporary; who 
determines * upon the very point. Teftator, 
« qui erat preſbyter, in ſuo teſtamento inſeruit 
« falem clauſulam ; item lego cuilibet de conſan - 
« guineis meis decem fl. auri. Quaeritur, qui 
* ad legatum erunt admittendiꝰ After many 
learned arguments, he anſwers, © quod omnes 
« uſque ad ſeptimum gradum.” Mantica in- 
deed differs from him as to the degree; to 
which he prefers the tentb, on the autho- 
rity of Baldus; but agrees with him that there 
muſt be ſome limitation. © Debet intelligi uf 
« que ad decimum gradum, quia eo uſque pro- 
te tenditur et defertur ſucceſſio; & ideo qui vult 
e admitti tanquam ex progente ad fideicommiſſum, 
« debet probare ſe in aliquo gradu qui non fit 
« ultra decimum.” So that if we are to look 
upon the founder's proviſion, as a legacy to 
ALL of his kindred, as has been the opinion 
of ſome ; we find that, according to Paulus de 
Caſtro, none are entitled to that legacy beyond 
the ſeventh degree, or, according to Baldus and 
Mantica, the tenth ; but all agree that they 
are not to be admitted in infinitum. 


THz ſame point has alſo been frequently 
determined in the court of chancery with 


2 Confil, 1. 384. c 12, um. 46. 
De conject. ult, wolunt, lib. g. tit; 


us; 


6 aer e 
us; and it has been ſettled that ſuch legacies 
ſhall not extend to the kindred in infinitum. 
The limits indeed, eſtabliſhed by that court, 

are not any particular degrees, but the ſtatute | 
of diſtribution in general; which, the lo 

chancellor faid , «© He thought the beſt mea- 
* ſure for ſorting bounds to ſuch general 
* words.” The ſame has been determined in 
divers © caſes; and this in order to prevent 
that confufion and abſurdity which muſt ne- 
ceſſarily enſue, if no bounds are Heh to ſuch 
general words. For, it was ſaid by the 
« maſter of the rolls, and admitted by Mr. 
« Vernon, and others, to be ſettled ; that 
« where one deviſes the reſt of his perſonal 
« eſtate to his relations, without ſaying what 
s relations, it ſhall go among all ſuch rela- 
<< tions, as are capable of taking within the 
« ſtatute of diſtribution : elſe it. would be un- 

A certain, for the relation may be infinite,” | 
The amount of all which is no more than 
this, that ſuch bequeſts are totally void for 
their uncertainty ; and the legacy is diſtri- 
buted as if, quoad hoc, the teſtator had den 


inteſtate. 


d In the caſe of Roach v. Ham- Rep. Sv0. 146, — Griffith" v. Jones, 
mond. Pash. 1715, Prec. Chance. ibid. 394. — Thomas v. Hole, Cyl. 
RK temp. Talbot. 251. 

© Carr v. Bedford, 30 Car, 2. 2 Ch. 4 1 P. Wms. 327. 


Ir 
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Ir therefore the founder's ſtatute is to be 
interpreted as his will would have been in 
our preſent 'courts of equity, it muſt be en- 
tirely diſregarded ; and his fellowſhips diſtri- 
buted, as if quoad hoc, he had made no ſta- 
tute; for that is the method in chancery of 
diſpoſing of ſuch general legacies : or, at 
leaſt, no perſons can claim a fellowſhip by 
conſanguinity to him, but ſuch as would be 
entitled to his perſonal eſtate, in caſe he were 
now to have died inteſtate. The conſequence 
of which is, that no perſon can lay claim, 
who has a father, uncle, or other anceſtor 
living, related to the founder; nay, no one 
can (or ever could) lay claim, than whom 
there is @ nearer relation living in any part of 
the world. But this would be a moſt unrea- 
ſonable excluſion ! It may therefore be juſtly 
doubted (as was hinted at the beginning of 
this eſſay) whether the founder's ſtatute ought 
to be interpreted by our rules for interpreting 
of wills. What however may be properly 
collected from hence, is this; that our courts 

were evidently ſenfible of the inconveniences, 
that would be introduced by infinitely extend- 
ing ſuch general legacies ; and have therefore 
applied a remedy that was ſufficiently adapted 
to the caſe before them, by vacating the 


whole 
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whole for it's uncertainty, and diſtributing the 

in a courſe of adminiſtration, which is 
uſually the moſt equal diſpoſition of any, 
How far ſuch a remedy can be, with juſtice, 
applied to the caſe of founder's kinſmen, I 
ſhall not undertake to determine, but leaye 
to be conſidered by proper judges. 


Tus are the ſeveral lights, fo far as can 
be at preſent recollected, in which conſan- 
guinity has been conſidered by the civil, ca- 
non, and common laws : and it is hoped, that 
upon a fair and candid examination of the 
authorities here cited, the truth of the pro- 
poſition ſet out with will clearly appear: 
that where conſanguinity in general, and 
* not proximity, is the object of any of thoſe 
« laws, it is never extended in infinitum.” 
Farther than this it is impoſſible to go, in 
maintaining a negative propoſition; unleſs by 
calling upon and challenging the warmeſt ad- 
verſaries to this truth, to produce a ſingle in- 
ſtance, wherein conſanguinity is profeſſedly ex- 
tended without any boundary ; except in ſuch 
caſes only, where proximity is the thing at- 
tended to. The boundary indeed is not al- 
ways the ſame: the third, the fourth, the 
ſixth, the ſeventh, the ninth, and tenth de- 


grees 
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grees have been ſeverally eſtabliſhed as limits 
for particular purpoſes ; but it is never ex- 
tended without any limit. And the variety of 
bounds that we find in different laws, as dif- 
ferent exigencies required, is ſo far from be- 
ing an argument againſt eſtabliſhing any bound 
at all, that it is a very ſtrong one in favour 
of it; ſince it is thereby manifeſt, that all le- 
giſlators have, at all times, agreed in the ne- 
ceſity of the thing, though they differed in 
the manner of accompliſhing it. 


Nox will it be to any purpoſe to object, 
that part of the citations here made, from 
the common law, are with regard to cuſtoms 
either quite, or almoſt, antiquated at this day; 
fince they were in full force and vigour at 
the time when the college ſtatutes were com- 
piled. Beſides, we are to look into the ge- 
neral reaſon of laws, in order to apply them 
to the caſe before us; ſince a caſe exactly 
parallel is not to be met with in our books : 


and the reaſon of our antient laws is at leaft 


as good as that of our more modern ones; 
nay, the reaſon of the laws now in uſe is not 
always to be found, without having recourſe 
to thoſe, which cuſtom or ſtatutes have abo- 
liſhed. In ſhort, it is at at any time idle to 
object to antient and eſtabliſhed determina- 

tions, 
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tions, unleſs it can be ſhewn that modern re- 
ſolutions have been otherwiſe; much more 
in the preſent inſtance, where we are looking 
not ſo much into the practice of any one law 
in particular, as the principles of all laws in 

general. 1 


AFTER what hath been here urged, from 
the general principles of law and reaſon, it will 
not be amiſs to exemplify theſe principles, 
by ſtating the particular and very parallel caſe 
of the ſociety of New college in Oxford, and 
it's ſiſter ſociety near Wincheſter; which 
were both founded by William of Wykeham, 
about the cloſe of the fourteenth century. In 
his ſtatutes there is exactly the ſame prefe- 
rence given to his kindred in elections, as 
there is by the ſtatutes of Chichele; and, in 
about two hundred years after the foundation, 
the ſame inconvenience began to be felt from 
the growing number of reputed founder's 
kinſmen. Senſible of this inconvenience, the 
college of Wincheſter rejected a claimant; 
whoſe father thereupon applied (as the man- 
ner then was) to the court of chancery, and 
not to the viſitor, for relief. And, after a 
ſolemn hearing, 3o january, 22 Eliz. A. D. 
1579, it was recommended by the lord keeper 


Bromley, and aſſented to on all fides, for the 
difficulty 
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difficulty of judgment to be given, and it was 
ſo decreed ; that the plaintiff's iſſue, for four 
deſcents, ſhould be àdmitted as if they were 
founder's kinſmen, and that he ſhould re- 
nounce all farther claim to the blood of the 
founder*: which renuntiation was accordingly 
regularly made. 


ABOUT ten years afterwards, the fathers 
of two other rejected candidates applied to 
the ſame tribunal for a ſimilar relief. Where- 
upon the lord chancellor Hatton, '** gravely 
« conſidering that the public benefit of the 
realm, for the education of ſcholars in learn- 
ing (chiefly intended by, the founder) would 
greatly be hindered, if every of the chil- 
*«qdred of the ſaid complainants (allowing 
them to be of the undoubted blood of the 
founder) ſhould be admitted into the ſaid 
„ colleges, being at this inſtant many in num- 
« ber, and in a ſhort time likely to ſpread, 
© increaſe, and grow into more generations, 
« ſufficient of themſelves to fill the number 
« of both colleges,” referred the whole to bi- 
ſhop Cooper, who then ſat in the ſee of Win- 
cheſter, and, as ſuch, was the viſitor of both 
ſocieties. The biſhop, having duly conſidered 
the caſe, in order to ſhew a grateful remem- 


e Wykeham v. Stempe, warden of Winton, In archevis coll, Wint, 
brance 
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brance of ſo worthy a work as the founding 
of two colleges, declares himſelf willing to 
pay a regard to ſuch as even ſeem to be of 
the founder's blood; © fo that the ſame tend 
« not to the annoying, diſturbance, or pre- 
« jydice of the ſaid foundations; which the 
founder undoubtedly meant to make for 
te the public benefit of the whole realm, and- 
* not to be appropriated and made peculiar to 
« one only kindred and family.” He then 
ſtates the vaſt encreaſe of the claimants ; 
whereby he obſerves * that, if it be not in 
e wiſdom foreſeen, the number of ſcholars in 
© both colleges is like to be fully ſupplied by 
« ſuch reputed kinſmen, be they apt or not 
'« apt to be brought up in learning ; ſo that 
« the public benefit intended by the founder 
« would be fruſtrated.” He afterwards re- 
marks, (what is equally true of every other 
antient college, and particularly that of All 
Souls) that the revenues of the ſociety had. 
been much augmented by other benefactors, 
ſtrangers to the founder's blood, who could ne- 
yer intend to confine their bounty within ſuch 
a partial chanel. In conſideration whereof, 
and for avoiding inconveniences as might 
come, if one blood, conſanguinity, and kin- 
* dred ſhould have both colleges in their poſ- 
Is ſeflion and regiment,” he declares the foun- 

der's 
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der's intention to have been, that the educa- 


tion of ſcholars ſhould more largely extend 
than to his own kindred, and yet that ſome 
convenient regard ſhould be paid to thoſe of 
his undoubted blood: and therefore the biſhop 
directs, that there ſhall not be at one time 


above the number of eighteen reputed kinſ- 


men in the two colleges, (which conſiſt, by 
the way, of a hundred and forty ſcholars) viz. 
eight in New college, and ten in.that of Win- 
cheſter ; and that not above two ſhall be ad- 
mitted at any one election into either col- 
lege *: thus ſubſtituting a limitation in point 
of number, in lieu of what had been eſta- 
bliſhed by the lord keeper Bromley, and what 
is now contended for by the college of All 
Souls, a limitation in point of degree. 


AT the diſtance of near fifty years, this 
matter was again reconſidered, on a petition 
(as it ſeems) to the king in perſon. For there 
is extant * an order, dated 31 january, 1637, 
made by William archbiſhop of Canterbury, 
the earl of Arundel and Surry, earl-marſhall, 
and Walter biſhop of Wincheſter, to whom 
it was referred by the king to conſider of the 
claim of another Wykeham. This they de- 


termine to. be groundleſs :- founding their 0- 


f Ex archiv, coll, Wint, | g Ibid. 1 
F 2 pinion 
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pinion on the decree of 30 january, 1579 
and alſo on the great inconvenience that 
would follow, if the founder's conſanguinity 
ſhould be ſo exceedingly multiplied as it 
« would be, to the abſolute reſtraint of the 
« freedom of elections, if ſuch claims were 
« admitted.” 


DvuRIiNG the time of the uſurpation, A. D. 
1651, the ſame queſtion was again brought 
before the committee of the houſe of com- 
mons, for regulation of the two univerſities 
and the colleges of Eaton and Wincheſter; 
probably with a view to re-eſtabliſh the un- 
limited preference of kindred, through the 
intereſt of a noble family with the powers 
which then bore rule. But all they could 
obtain, even from that partial tribunal, was 
an order * for augmenting the number of 
eighteen kinſmen, eſtabliſhed by biſhop Cooper, 
to twenty in both ſocieties; with a proviſo, 
that if more than twenty had already crept 
in, no more ſhould be admitted till the num- 
ber was reduced to twenty. Hence it ſeems, 
that the biſhop's injunction had either been 
over-ruled by the parliament-viſitors, when 
they new-modelled the ſociety of New college, 
among others, in their memorable proceed- 


h id, 
INgS 
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ings A. D. 1647 and 1648; or elſe had in 


part been neglected by the college itſelf, in 
like manner as it is at preſent. For it muſt 
be acknowleged, that by ſome inattention in 
the electors, which it is not eaſy to account 
for, though the annual reſtriction (of two) 
continues in uſe to this day, yet the total re- 
ſtriction, (of —_— has fallen into utter 


oblivion: 


FRO M this ſeries of determinations by 
chancellors, by viſitors, and other perſonages 
of weight and diſtinction, it appears, that lord 
chancellor Clarendon did not haſtily, and 
currente calamo only, decide as he has done 
( though not in his judicial capacity) upon 
the very point in queſtion. For ſpeaking of 
lord Say and Sele, (whoſe family were parties 
to ſome of the former adjudications) he ſays *, 
© he had been a fellow of New college in 
* Oxford : to which he claimed a right, by 
* the alliance he pretended to have from Wil- 
e liam of Wickham, the founder; which he 
* made good by a far-fetched pedigree through 
«ſ{ many hundred years, half the time 
« whereof extinguiſhes all relation of kin- 
* dred.” 


i Hiſt, of the rebellion, book 6, near the end, 


III. Tu E 
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III. Taz laſt rule, that can be made uſe 
of for interpreting the intentions of the foun- 
der, is by * conſidering his character, profeſ- 
ſion, and learning, the age in which he lived, 
and other circumſtances of the ſame nature; 
according to that ſaying ' of Cicero, © gua in 
te ſententia ſeriptor fuerit, ex caeteris ejus ſcrip- 
t git, factis, dictis, animo, atque vita ſumi 
e oportebit.” 


Ax p here we are not ſo much to conſider 
the many ſhining qualities, which diſtinguiſi- 
ed this great and venerable prelate as a ſtateſ- 
man, and a primate; as a patron of all, kinds 
of learning, and the two illuſtrious ſeats of 
it; as a ſteady and zealous defender of the 
rights of the church of England, the prero- 
gative of the king, and the liberties of the 
people, againſt papal encroachments, when 
Rome was in the zenith of her power. Theſe 
ſtrong and notorious lines of his public charac- 
ter are not at preſent the object of our con- 
templation. Let us here conſider him in a 
more private view; as an ecclefiaſtic ; as a 
doctor of civil and canon law, and remark - 
ably eminent in the knowlege of both ; the 


b Puffend. abi ſupr. F. 6 & 7. 1 De iv. II. 40. 
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lumen legis, as he is © ſtiled by Lyndewode : 
let us recolle& the age in which he lived, 
wherein the canon law was in the higheſt 
vogue and moſt univerſal eſteem : let us ob- 
ſerve what a regard he profeſſes to have both 
for that and the civil law ; declaring * them 
to be pro gin ne politico perquam utiles et 
* neceſſariae ;” the favour he ſhews to his ju- 
riſts, and particularly his * canoniſts ; and how 
ſollicitous he ſeems to be that the knowlege 
of theſe laws ſhould flouriſh in his ſociety : 

let us, laſtly, conſider the permanent benefit 
he meant to confer on his college ; by ex- 
empting them, as much as in' him lay, from 
the juriſdiction of the common law, (for which 
the clergy had in his time no great reverence) 
and appointing his ſucceſſor their viſitor, who 
was ſure to determine all differences by the 
rules of the canoniſts : let us duly reflect upon 
all theſe conſiderations, and we ſhall find it 
reaſonable to imagine, that the conſanguinity, 
intended by the founder, is of the fame na- 
ture with that treated of in the canon law. 


IT is therefore ſubmitted, with the utmoſt 
deference, to the judgment of ſuch, whoſe 
undoubted province it is to fix a boundary to 


N Provine, ad init, © Statut. paſſm, 
n Statut. de tetali numero, c. ad init, 


this 


88 „ ESSAT on 

this relationſhip, whether the canonical limit, 
of the SEVEN TH degree, does not ſeem to be 
better entitled to be the limit here, than any 
other whatſoever. For that it muft be bounded 
ſomewhere is, I hope, no longer a doubt, after 
what has been here urged ; eſpecially when 
we conſider farther, that the ſame inference 
may be fairly drawn from the ſentence of the 
moſt reverend prelate, by whom the firſt ap- 
peal againſt a college- election was decided; 
and whom we may ſuppoſe not averſe to the 
extenſion of kindred, having himſelf married 
a deſcendant of the Chichele family. He de- 
termined that the then appellant was of the 
founder's blood, and ejected the perſons choſen 
by the college, as being © mere extraneos, et 
* ditto fundatori in nullo conſanguinitatis gradu 
* conjunttos.” And the fame is alſo virtually 
implied in every ſubſequent ſentence, wherein 
judgment of ouſter has been given. The ar- 
gument therefore will ſtand thus: if there 
are no limits to conſanguinity, all men muſt 
be. related to the founder in ſome degree or 
other; but it is expreſſly determined that ſome 
men are in no degree related; the conſequence 
of which is, that conſanguinity muſt have 
ſome limits. hat theſe limits are, is therefore 
the only queſtion remaining; and that they 


p Decretum reverendi/]. in Chriſto putr. Guil, Wake, 5 Jun. 1723. 
may 
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may in ſome way or other be finally aſcer- 
tained is the whole, I apprehend, that the 
ſociety defire, and have been for theſe many 
years endeavouring at. There ſeem at preſent 
to be tolerably good reaſons for confining it 
within the sEvENTH degree; but if any other 
degree ſhall, upon better reaſon, be deter- 
mined to be more proper, acquieſcence under 
lawful authority is undoubtedly the duty of 
inferior judgments, 


Havins drawn out this argument to ſo 
great a length, it is now high time to relieve 
the readers from ſo dry, and, to moſt of 
them, unintereſting a ſubject: but it may be 
expected, that I ſhould take notice of an ob- 
jection or two, that have been raiſed to the 
doctrine here contended for, from the words 
of the ſtatute before us; and upon which 
ſome ſtreſs has been laid, as if they necęſſa- 
_ Hily implied the perpetual duration of conſan- 
guinity. 


TRE firſt is, that the founder ordains a 
preference to be given to his kinſmen *in 
** OMNI electione futuris temporibus facienda; 
and hence it is argued, that the founder 

thought 
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thought there muſt, or might, be kinſmen 
ſubſiſting at ALL future elections. VI 


To this it may be anſwered; firſt, that 
however general the words may be, taken 
nakedly and by themſelves, yet they are after- 
wards reſtrained by the particularity of others, 
with which they muſt be connected. The 
preference is appointed to be given to the 
kinſmen, only / qui tales fint;” which words 
as much imply a poſſibility of their farling, as 
the other do a poſſibility of their /ub/ting. 
The whole clauſe * of the ſtatute runs thus: 
m— ** volumus, quod in omni electione ſchola- 
* rium praediftorum futuris temporibus in dic- 
* tum collegium facienda, principaliter et ante 
ec omnes alios illi qui ſunt vel erunt de conſan- 
« guinitate noſtra et genere, fi qui tales fint, 
* ubicungque fuerint oriundi, dum tamen fint re- 
ce perti habiles et idonei ſecundum conditiones 
&« ſuperius et inferius recitatas, fine aliguo pro- 
* bationis tempore in veros dicti collegii facies 
* ab initio eligantur, et etiam admittantur.” 
We ſee, that if the former part of the clauſe 
ſhould ſeem to ſuppoſe that they might laſt 
for ever, the latter as plainly ſuppoſes they 
might not: from hence therefore we cannot 


infer the neceſſity of a perpetual duration. 


8 statut. de modo at forma et tempore eligend. 


Bur 


\ \ 
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Bur farther, we cannot even infer the p. 
Ability of it; for the words, © in omni electione 
« futuris temporibus facienda,” are words which 
operate upon all the remaining parts of the 
ſtatute, as well as upon this proviſionary 
clauſe; and in theſe there are, undoubtedly, 
perpetual directions given, or ſuch as may be 
in uſe for ever. It was therefore neceſſary, at. 
the head of this branch of the ſtatute, to 
make uſe of ſuch comprehenſive words as 
might reach the whole of it; and yet, they 
are not to be applied, in their utmoſt lati- 
| tude, to every part. Some parts, as the year 
of probation for inſtance, are intended to be 
obſerved for ever; but no parts can be longer 
obſerved, let the expreſſion be as general as 
it will, than while their objects continue to 
exiſt. It no more follows, that becauſe in 
ALL elections kinſmen are ordered to be pre- 
ferred, therefore Ainſinen may laſt for ever; 
than it would, ſuppoſing nephews were ordered 
to be ſo preferred, that ncphewos alſo might en- 
dure throughout all ages. When words, that 
ſignify perpetuity, are applied to ſuch things 
as are in themſelves of a tranſitory nature, 
common ſenſe will teach us to underſtand that 
perpetuity, as meaning no more than the ut- 


moſt 
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moſt duration, of which the e it is applied 
to is capable. 


A PARALLEL inſtance may perhaps more 
fully explain this matter. In the canons of 
1603, it is * enjoined, that © before ALL ſer- 
ce mons, lectures, and homilies, preachers and 
* miniſters ſhall moove the people to joyne in 
„prayer / inter alia) for our ſoveraigne lord 
« king James, our gracious queen Anne, and 
te the noble prince Henry.” But will any one 
| thence conclude that archbiſhop Bancroft, 
and the other makers of that canon, imagined, 
that king James, &c, would live as long as 
' ſermons were preached, or lectures read? or 
would even a jeſuit argue from thence, that 
the church of England enjoined prayers for 
the dead? Certainly not. The word, ALL, 
will be underſtood with this reſtriction as to 
them, © ſo long as they continue to be the 
*« ſubjects of prayer; and be taken in it's 
moſt extenſive ſenſe only with regard to thoſe 
things that are of a permanent nature; * the 
holy catholike church, the miniſters of God's 
*« word, &c.“ 


I nave been the more minute in examining 
this argument from the words of the ſtatute, 


r Canon Iv. 


becauſe 
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becauſe from the air of triumph with which it 
is generally urged, it is looked upon, I imagine, 
as unanſwerable. However, I ſhould hope, 
that this is a very full anſwer. But even ſup- 
poſing it be not ſo, ſuppoſing that, in their 
primary and moſt obvious ſenſe, the words 
imply a perpetual duration of kindred; would 
that alone be ſufficient to filence all objections, 
and ſolve the otherwiſe unſurmountable diffi- 
culties of ſuch a conſtruction ? I may venture 
to ſay, it would not. There is no rule more 
certain, or more univerſally uſeful than this, 
which has been before mentioned; „bi 
« verba nullum aut abſurdum ſenſum poſt ſe 
« effent tractura, a receptiori ſenſu pauliſper 
e erit deflectendum.” 


* 


- Bur again, we are told that, in another 


ſtatute, the founder orders that © cuftos ef ſo- 

« C11 univerſi dicti collegii, infra regnum An- 
e gliae exiſtentes, tam noſtri conſanguinei quam 
* alit, qui pro tempore fuerint, erga feſtum na- 
« tzvitatis domini in perpetuum, habeant veſtes 
&© de una et eadem ſecta, &c;” and hence theſe 
ingenious gentlemen draw the ſame conclu- 
ſion, in favour of the perpetuity of founder's 
kinſmen. 


* Pufftend, abi ſupr, F. 6. t Statut. de communi annua weflium, Ec. 


To 


— 
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To this argument, if we may venture to 
call it fo; the ſame anſwer will ſerve as to 
the foregoing; with this additional remark, 
that, according to their own way of reaſon- 
ing, the alli muſt endure for ever in the col- 
lege as well as the conſanguinei; whereas we 
have ſhewn that if conſanguinity be infinite, 
and of courſe univerſal, there can be no ai 
ſubſiſting. In like manner as, by the other 
argument, the election of ſcholars muſt con- 
feſſedly continue for ever; whereas if conſan- 
guinity be extended to any very great diſtance, 
and much more if it be unlimited, there can 
be no election of ſcholars; but all muſt at 
at once be elected fellows, which is the pre- 
rogative of founder's kinſmen, and that falu- 
tary proviſion, of a year of probation, muſt 
entirely fall to the ground. And thus 2 
for this piece of verbal criticiſm. 


Ox the whole, it is ſubmitted to calm and 
impartial judgments, whether the college, in 
the reluctance they have expreſſed to admit 
perſons to the privilege of kinſmen in degrees 
far remoter than any that are above conſider- 
ed, have (as is malevolently ſuggeſted by ſome) 
acted a part unbecoming the character of gen- 
tlemen 


2 0 


COLLATERAL CONSANGUINITY. 95 


tlemen, of ſcholars, or of clergymen ; of per- 
ſons who are bound, by the ſtrongeſt ties of 


religion and gratitude, to pay a proper regard 


to the blood of their munificent founder ; but 
yet who are at the fame time under equal 
obligations, NoT to pay that regard, unleſs 
where it is really due; who think it their 
duty to diſtinguiſh and feparate true claimants 
from the falſe; and who owe that reſpe& to 
their founder's memory, as to endeavour to 
vindicate his meaning from groſs abſurdities, 
and palpable contradictions. 


/ 


Ir what is contained in the foregoing pages 


be really the truth, as the writer has the 
greateſt reaſon to believe it is, the conſequence 
muſt be left to the equitable determination of 
him, in whoſe patronage and protection the 
college is at preſent happy. If, on the other 
hand, there be any miſrepreſentations of fact, 
any wrong citations from authorities, or any 
falſe reaſoning either from thoſe facts or au- 
thorities, of none of which the author is at 
preſent conſcious, he hopes at leaſt that it de- 
ſerves from ſuch as think differently, and may 
receive an anſwer. 
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CONSIDERATIONS 
ON THE 


QUESTION, 
WHETHER 
Tenants'by Copy of Court Roll 
ACCORDING TO 
The CUSTOM of the MANOR, 
1 5 not at the 5 


WILL of the LORD, 
Are FREEHOLDERS 


QUALIFIED TO VOTE IN 


ELECTIONS for KNIGHTS of the SHIRE. 


I 
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ADVERTISEMENT. 


HE following treatiſe. was originally 

drawn up, and is now committed to the 
preſs, at the inſtance , ſome gentlemen of diſ< 
tinguiſhed ſenatorial abilities; who are pleaſed 
to imagine that from thence a few hints may be 
gathered, not wholly unſeaſonable at this parti- 
cular junfure *. 


IN a country where the right of election de- 
pends upon à mode of tenure, which the elector 
muſt teſtiſ upon oath, the diſtinguiſhing marks 
of that tenure ſhould be clear and expreſs, be- 
yond all poſſibility of doubt. It is therefore uni- 
verſally agreed to be neceſſary, that, in order to 
obviate the doubts which have lately ariſen, 
ſome line ſhould be drawn by the legiſlature ; 
but, at what point to draw it, has given room 
for variety of ſentiment. It is here attempted 
to be ſhewn, that this line is already drawn by 
the maſterly hands of our anceſtors; though by 
length of time it is ſomewhat obſcured and for- 
gotten : and that therefore there ſeems to be 
no occafion to frame a new rule, but only {by a 
declaratory law} to revive and aſſert the old one. 


2 See votes of the houſe of commons, Mercurii 1 die Marmi, & Lunae 6 die 
Marti, 17 58, 
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IT: ig no eaſy matter to foreſee, in any one 
county of the kingdom, what effect this doctrine 
may have upon this or that particular intereſt; 
4 much leſs throughout the kingdom at large, 
bp The aim , this enquiry has been to inveſtigate 

© the truth, not to ſacrifice it to private attach- 
ments. The author therefore Bopes, that theſe 
papers will be read with the ſame degree of 
candour with which they were compiled ; and 
that ſuch as examine them attentively will par- 
don any inaccuracies of compoſition or ſtyle, 
which may have eſcaped his notice in the ann 
of @ haſty publication, 


n Mar 1758, 
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A. B. has an eſtate of above forty 
ſhillings per annum, within the manor 
of C. which is holden by copy of court 
roll, to him and his heirs for ever, ar- 
cording to the cuſtom of the manor, 
(but not ſaid to be «at the will of the 
« the lord)” paying the accuſtomed 
rent, and performing the accuſtomed 
ſervices. This eſtate cannot (by the 
cuſtom of the manor) be aliened or 
conveyed by feoffment, fine, or reco- 
very in the king's courts of common 

law, 
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law, but muſt for that purpoſe be 
ſurrendered into the hands of the lard, 
and the perſon to whoſe uſe it is ſur- 
rendered muſt be thereupon admitted 
tenant in the court baron of the manor, 


The Queſtion is, 


WHrErTHER A. B. is a freeholder, within 
the meaning of the laws now in being, fo 
as to entitle him to vote in the election of 


knight: of the ſhire ? 


AND it is conceived that he is clearly 
no freeholder, within the meaning of thoſe 
laws ; for which opinion the reaſons hers 


follow at . 
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N all conſtitutions abſolutely popular, or in SY 
the democratical part of any mixed ſtate, 
the authority of the people in the management - 


of public concerns is exerciſed by vote or ſuf- /7; / 


frage. In little republics that ſuffrage has uſually | 
been given in perſon, by every individual free- 
man of the ſtate: but in England, where it is 
impracticable for a// the freemen of the nation 
to debate and give their voices in a collective 
body, they do it by repreſentation ; and, of 
courſe, in this kingdom, the authority of the 
people is exerted in the choice of repreſenta» 
tives to fit in the houſe of commons. 


Ir is therefore a matter of no ſmall conſe- 
quence to the public, to ſtate with clearneſs 
and impartiality what perſons have, or have 
not, the privilege of giving their voices in the 
choice of theſe repreſentatives. - This is here 
endeavoured to be done with regard to the caſe 
before us; in conſequence of a more diligent, 
and perhaps a more diſpaſſionate, ſearch, than 

0 the 
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the hurry and attachments of thoſe gentle- 
men, of all denominations, who conſidered 
this queſtion about three years ago, would 
then permit them to make. 


UPox the true theory and genuine principles 
of liberty, every member of the community, 
however mean his ſituation, is entitled to a 
vote in electing thoſe delegates, to whoſe charge 
is committed the diſpoſal of his property, his 
liberty, and his life. And this ought to be al- 
lowed him in every free ſtate, provided it be 
probable that ſuch a one will give his vote 
freely, and without influence of any kind. 
But ſince that can hardly be expected in perſons 
of indigent fortunes, or ſuch as are under the 
immediate dominion of others, (whoſe ſuffrages 
therefore are not fo properly their own, as thoſe 
of their ſuperiors, on whom they depend ;) all 
popular ſtates have therefore been obliged to 
eſtabliſh certain qualifications ; whereby ſome, 
who are ſuſpected to have no will of their 
own, are excluded from voting, in order to 
ſet other individuals (whoſe wills may be ſup- 
_ poſed independent) more throughly upon a 
level with each other. 


W1TH regard to the qualifications of electors 
of knights of the ſhire, to fit in the Britiſh 
p houſe 
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houſe of commons, it muſt firſt be remember - 
ed that we are not to enquire at preſent what 
would be the beſt and moſt equitable conſtitu- 
tion for this purpoſe, according to the modern 
ſtate of property in this country; but what 
really zs, and long has been, our legal conſti- 
tution in this point. Were we now to frame 
a new polity with reſpect to the qualifications 
of voters, reaſons might perhaps be ſuggeſted 
why copyholders, even holding at the nominal 
will of the lord, and the owners of beneficial 
leaſes for a term of years, ſhould be admitted 
to this privilege as well as freeholders ; and 
why the value of frecholds themſelves ſhould 
be greatly advanced above what is now re- 
quired by law to entitle the proprietor to give 
his vote in county elections. But this would be 
removing foundations; or at leaft pulling down 
the ſuperſtructure, and erecting another in it's 
ſtead. The laws under which we now act, 
have ſubſiſted for more than three centuries ; 
and, till the conſtitution is new-modelled, theſe 


are the only criteria for deciding the l 
queſtion. 1 


To explore therefore the intention of theſe 
laws, our enquiries maſt be carried back to 
the period in which they were made ; we muſt 
examine the reaſons for making them, and for 

confining 
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confining the right of ſuffrage to the perſons 
therein deſeribed; and we muſt conſider what 
perſons were then underſtood to fall within 
that deſcription; for theſe perſons only can 
properly be admitted to the privilege of ve 
in elections. 


OvR legal antiquarians are of opinion, that 
originally all landholders, or barons, who held 
immediately of the king in capite, had ſeats in 
the great council or parliament, till about the 
reign of king John; when, by the many alie- 
nations and minute ſubdiviſions of property, 
the conflux of them became ſo large and trouble- 
ſome, that the king was obliged to divide them, 

and ſummon only the greater barons to attend 
in perſon, leaving the ſmall ones to fit by repre- 
ſentation (together with the citizens and bur- 
geſſes) in another houſe; which gave riſe to 
the ſeparation of the two houſes of parlia - 
ment '. | 


Tux repreſentatives of theſe inferior barons 
bdeing uſually knights, (orſuch as held a knight's 
fee at the leaſt, and were therefore liable to 
knighthood) and being returned out of every 
county in the kingdom, were thereupon de- 
nominated KNIGHTs of the $HIRE.- 
Velden. tit. of hon. 2, 5. 21. Gilbert. hiſt. of the excheq, c. 3. 


IN 
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Ix what manner, and at what time, the elec- 
tion of thoſe knights of the ſhire was inveſted 
in the county at large, which formerly was 
confined to the king's tenants in capite only, 
is a point pretty difficult to determine; and, 
when determined; would rather be matter of 
curioſity, than at all neceffary to explain the 
queſtion before us.. It will be ſufficient for us 
to take up the matter, as it ſtands upon re- 
cord in our ſtatutes; an evidence upon which 
we may build more ſafely, than upon any the 
moſt plaufible hypotheſis or ingenious conjec- 
ture of the learned. The firſt of theſe ſtatutes 
is that of 7 Hen. IV. c. 15. which directs 
the knights of the ſhire to be elected in the 
county court: a court, to which all the free- 
holders are ſuitors ; and wherein therefore for- 
merly the elections of ſheriffs and conſervators 
of the peace were held, and wherein the coro- 
ners and verderors are ſtill choſen. This ſtatute 
ordains theſe knights to be elected by “al that 
abe there preſent, as well ſutours duely ſum- 
* moned for the ſame cauſe, as other :” mean- 
ing probably thereby to reſtrain the partiality 
of ſheriffs, (which is complained of in the 
preamble ) who ſummoned what freeholders 
they pleaſed, and admitted only thoſe to vote 


who were actually ſummoned ; whereas the 
[ ſtatute 
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ſtatute (as I underſtand it) now directs him to 
admit the votes of all. fuitors preſent, whether 
duly. mee or no. 


Bo r archer it was + that the mas 
this, expreſſion afforded room for thoſe: who 
were: no; ſuitors, (that is, no freeholders) to 
claim a vote at the election, or whether only 
every minute freeholder was admitted to poll, 
without any reſtriction as to value, which is 
ſtill the caſe with regard to coroners and ver- 
derors; we find in a ſhort time afterwards 
complaint made, in the preamble to the ſta- 
tute of 8 Hen. VI. c. 7. that « electyons of 
« knyghtes of the ſhyres in many counties 
now late have ben made by very great, out- 
% ragious, and exceſſyve nombre of people, 
« dwellynge within the ſame counties, wherof 
<« the. moſte partie was of people of ſmal ſub- 
ee ſtaunce and of no valour, wherof every of 
te them pretended a voyce equivalent, as to 
& ſuche electyons to be made, with the moſte 
« worthye knyghtes and eſquyars dwellynge 
„within the ſame counties: for remedy 
whereof it. is therefore enacted, © that the 
„ knyghtes of: the ſhyres ſhal be choſen. by 
people dwellyng and reſyaunt in the ſame 


© cauntieg, wherof every one ſhall' have FREE 
* LAND OR TENEMENT ta the yalour of fourty 
* ſhelynges 
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« ſhelynges by yere at the leaſt above all 
charges; and that the ſheriff may examine 
the voters on oath how much they may ſo 
expend. This ſtatute is explained, and amend- 
ed by another in the next parliament, 10 Hen. 
VI, c. 2. which recites, that the FREEHOLD, 
required by the late ſtatute was not exprefily 
mentioned and directed to be within the 
county for which the election is to be made; 
wherefore, for plain declaration thereof, it is 
ordained, that every elector * ſhal have TRR · 
« HOLD to the valoure of fourty ſhelynges 
« by yere at the leſt, above al charges, within 
« the ſame countie where any ſuche choſer wyl 
* medle of any ſuch electyon. And upon 
theſe ſtatutes ſtands the law of all county 
elections at this day; for the ſtatute of 18 
Geo. II. c. 18. is, with regard to this point, 
entirely built upon and tranſcribed from theſe. 


TE queſtion therefore will be briefly this; 


whether the ſpecies of tenants now before us 
were deemed, to have free land or tenement, (or 


to have freehold) at the making of theſe ſta- 


tutes in the reign of Henry the ſixth? And 
this it is apprehended they were not deemed 
to have; and conſequently are not freeholders 
at this day, within the meaning of theſe acts 
of parliament. 

Bur, 
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Bur, in order to ſhew more clearly what 
eſtates held by this tenure are nat, it may firſt 
be proper to ſtate what it is imagined they 
are; ſince they do not very often fall within 
the conſideration even of our moſt practiced 
lawyers. And they ſeem to be no other than 
What were well known to our antient law un- 
der the denomination of eſtates in PRIVI- 
LEGED VILLENAGE, Or VILLAN-SOCAGE ; 
which tenure ch:efly ſubſiſted in manors of 
antient demeſne. And lands and tenements, 
holden by this tenure, are apprehended not to 
have been FREE lands and tenements at the 
common law. In ſupport of which opinion 
in both it's branches, it is here undertaken 
to be ſhewn, firſt, that theſe eſtates are eſ- 
tates in villan-ſocage : ſecondly, that eſtates 
in willan-focage were never comprized un- 
der the denomination of free lands or tene- 
ments. | 


I. Tuxr ſeem to have ſubſiſted among our 
anceſtors four principal ſpecies of lay tenures, 
to which all others may be reduced: the grand 
criteria of which were the natures of the ſeve- 
ral ſervices or renders, that were due to the 
lords from their tenants. The ſervices, in re- 


ſpect of their quality, were either free or 6a/e 
ſervices ; 
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ſervices; in reſpect of their quantity and the 
time of exacting them, were either certain br 
uncertain. Free ſervices ſuch as were not un- 
becoming the character of a ſoldier, or a free- 
man, to. perform; as to ſerve under his lord 
in the wars, to pay a ſum of money, and the 
like. Baſe ſervices were ſuch as were fit only 
for peaſants, or perſons of a ſervile rank ; as 
to plow the lord's land, to make his hedges, 
to carry out his dung, or other mean employ- 
ments. The certain ſervices, whether free or 
baſe, were ſuch as were ſtinted in quantity, 
and could not be exceeded on any pretence; 
as, to pay a ſtated annual rent; or to plow 
ſuch a field for three days. The uncertain 
depended upon unknown contingencies ; as to 
do military ſervice in perſon, or pay an aſſeſſ- 
ment in lieu of it, when called upon ; or to 
wind a horn whenever the Scots invaded the 
realm; which are free ſervices: or to do 
whatever the lord ſhould command ; which is 
a baſe or villan ſervice. 


From the various combinations of theſe ſer- 
vices have ariſen the four kinds of lay tenure 
which ſubſiſted in England, till the middle of 
the laſt century; and three of which ſubſiſt to 
this day. Of theſe Bracton (who wrote un- 
der Henry the third) ſeems to give the cleareſt 

1 and 
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and moſt compendious account, of any author 
antient or modern * ; of which the following 
is the outline or abſtract . Tenements are 
« of two kinds, FRANK - TENEMENT and 
« yILLENAGE.,. And, of frank- tenements, 
ce ſome are held freely in conſideration of 
« homage and KNIGHT-SERVICE ; others in 
« FREE SOCAGE with the ſervice of fealty 
« only.” And again *, „Of villenages ſome 
are pure, and others privileged. He that 
c holds in PURE VILLENAGE ſhall do what- 
« ſoever is commanded him, and always be 
bound to an uncertain ſervice. The other 
« kind of villenage is called viLLan-s0CcAacx; 
« and theſe villan-ſocmen do villan ſervices, 
« but ſuch as are certain and determined.” 
Of. which the ſenſe ſeems to be as follows: 
firſt, where the ſervice was free, but uncer- 
tain, as military ſervice with homage, that 
tenure was called the tenure in chivalry, per 
fervitium militare, or by knight ſervice. Se- 
condly, where the ſervice was not only free, 
but alſo certain, as by fealty only, by rent 
| a fealty, &c, . tenure was called lberum 


b J. 4. tr. 1. c. 28. | privilegiatum, ene 
c Tenementorum aliud liberum, aliud gio faciet guicguid ei proeceptum fuerit, 
willenagium, Item, liberorum alind tene- et ſemper tenebitur ad incerta, Aliud ge- 
tur libere pro bamagio et ſeroutio militari ; mus villenagii dicitur villanum focagium ; 
aliud in libero ſecagio cum fidelitate tan- et bujuſmodi willani ſecmanni — villans 
tum. F. 1. „ 

© Fillenagiorum aliud puri m, alium F. 5. 
ſecagium, 
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ſocagium, or free ſocage. Theſe were the only 
free holdings or tenements; the others were 
villenous or ſervile: as, thirdly, where the ſer- 
vice was baſe in it's nature, and uncertain as 
to time and quantity, the tenure was purum 
villenagium, abſolute or pure villenage. Laſtly, 
where the ſervice was baſe in it's nature, 


but reduced to a certainty, this was ſtill 


villenage, but diſtinguiſhed from the other by 
the name of privileged villenage, villenagium 
privilegiatum ; or it might be ſtill called ſo- 
cage (from the certainty of it's ſervices) but 
degraded by their 4a/eneſs into the inferior title 
of villanum ſocagium, villan-ſocage. | 


Bes1Dts theſe lay tenures, there ſubſiſted, 
and ſtill ſubſiſts, another which is a Hiritual 
tenure, called the tenure in libera eleemoſyns, 
or frank almoign; the tenants in which were 
bound only to perform divine ſervice; and by 
which all ecclefiaſtical perſons and corpora- 
tions now hold their lands and tenements, 
and have ſo done at leaſt ever ſince the time 
of Bracton . Alſo of frank-tenements an- 
* other is that of pure, free, and perpetual 
* a/ms; which exiſt as well in ſuch things as 


” 
© Item, libererum [ tenemamorum] aliud lum Deo er tali ecclefiae, ſed abbatibus 
furae et liberge et perpetuae tleemeſynar ; priaribus ibiden Das ſerwientibus. 1.4. 
guar quidem ſunt tam in bonis homiman tr r. c. 28. F. 1. 
25 .. e wa 
| H 2 « are 
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* are the property of man, as in thoſe that 
« are the property of God: for they are given 
* not only to God and to ſuch a church, but 
* alſo to the abbots and priors ſerving God. 
« therein.” Thoſe who hold by this tenure are 
freeholders in the ſtrongeſt ſenſe; and there- 
fore any portions of tythes or other eccleſiaſti- 
cal dues, held either by ſpiritual perſons, or 
by ſuch lay appropriators as have ſucceeded 
them in their eſtates and immunities, are free- 
hold eſtates; whether the lands out of which 
they iſſue are bond or free; being a ſeparate 
and diſtinct inheritance from the lands them- 
ſelves. And, in this view, they muſt be diſ- 
ſtinguiſhed and excepted from other incorpo- 
real hereditaments iſſuing out of lands, as 
rents, &c; which in general will follow the 
nature of their principal, and cannot be free- 
hold unleſs the ſtock from which _—y prinz 
be freehold alſo. 


Bur although the clergy be thus indiſpu- 
tably frecholders, in right of the church, yet 
as till within a century paſt they were not 
taxed to the ſubſidies granted by the com- 
mons in parliament, but only to thoſe granted 
by their own eccleſiaſtical ſynod or convoca- 
tion, they therefore ſent only proctors to the 


convocation, and not repreſentatives to parlia- 
| ment ; 
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ment; having no votes for knights of the ſhire* 
till 1664 ; when being taxed for the firſt time 
to the lay ſubſidy or aſſeſſment, (by the ſta- 
tute of 16 and 17 Car, II. c. 1.) the eccle- 


fiaſtical ſubſidies were thereupon laid aſide; 


and the clergy in recompenſe were admitted 
to vote for knights of the ſhire :. This ad- 
miſſion of the clergy to the right of ſuffrage 
rather ſeems to have ariſen from univerſal ta- 
cit conſent, dictated by the reafon of the 
thing, than from any poſitive law : for there 
appears no ſtatute of that time, or reſolution 
of the commons in their journals, which ex- 
preſsly or impliedly directs ſuch admiflion ; 
till the ſtatute of 10 Ann. c. 23. which men- 
tions © preſentation to a benefice” as a means, 
whereby ſuch a freehold as entitles to a vote 
may be acquired. But let us return from this 


digreſſion to our lay tenures. 


THESE appear from what has been pre- 
miſed to have been originally four. 


1. Tux tenure in CHIVALRY,oOr by KNIGHT=- 
- SERVICE, was evidently derived from that nor- 


thern ſyſtem of military policy, which ſpread 
itſelf over all the weſtern. world at the diſſolu- 


| © Dalton of ſheriffs, 418. kf. of G. B. Il. 164, 
r Gilb. hiſt, of excheq. c. 4. Hume's 


tion 


2-5 o 
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tion of the Roman empire, called the doctrine 
of fiefs or fends. This was the higheſt and 
moſt hohourable tenure of all; but at the 
ſame time, by means of it's feodal rigours, 
was exceedingly burthenſome to the ſubject: 
wherefore, about the middle of laſt century, 
having fallen into negle& during the civil 
wars, it was finally aboliſhed by act of par- 
liament at the reſtoration of king Charles the 
ſecond; and all lands holden thereby were 
directed to be holden by the next ſpecies of 
tenure. Therefore 


2. Tux tenure in FREE AND COMMON So- 
CAGE (which was alſo in ſome degree of a 
feodal nature, but accompanied with greater 
immunities than the former) is that whereby 
all free lands and tenements in the kingdom 
are at preſent holden; except thoſe in frank 
almoign, whereof we have juſt now ſpoken, 
Lands and tenements, holden by this tenure, 
may be aliened from one man to another, 
without the aid and aſſiſtance of any third 
perſon, by feoffment with livery of ſeiſin, or 
other uſual conveyances by deed : they can- 
not be ſued for or recovered in at; court but 
the king's public courts of common law: 
they are not liable (when held in fee- ſimple) 


to any other forfeiture than only for treaſon 
| and 
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and felony: and their tenants or owners are 
the proper ſuitors to the county court, where- 
in the law has directed all elections by free- 


holders to be made. 


3. Taz tenure in PURE VILLENAGE was 
that wherein the antient nativi, or villeins by 
birth, originally held their ſcanty pittances of 
land, by the moſt baſe and ſordid ſervices, and 
abſolutely at the will of the lord; being nei- 
ther permitted to hold them againſt the lord's 
inclination, nor to quit them without his per- 
miſſion. A perſon, free by birth, might in- 
deed take lands to hold by this tenure; and, 
in ſuch caſe, he was alſo removeable at the 
will of the lord; but, on the other hand, 
might alſo quit and renounce the tenancy, 
whenever he himſelf thought proper. For 
he was bound to perform thoſe ſervile duties 
only, as Bracton expreſſes it * nomine ville- 
* nagit, et non nomine perſonae ;” in reſpect 
of the tenure of his land, and not his own 
perſonal condition. But he informs us, that 
« he that is tenant in villenage, whether he 
* be freeman or bondman, ſhall do for' his 
«© yillan-ſervice whatſoever is commanded him, 


b J. 4. tr. 1. c. 28. F. 5. ei pracceptum fuerit, nec ſeire debet ſer 
i Ille qui tenet in willenagio, five liber quid debeat facere in craflin, * 
fue ſerous, 824 — guicguid tenchitur ad incerta, Ibid, | 7 


nor 
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nor is intitled to know in the evening the 
« taſk he muſt perform in the morning; but 
« ſhall always be bound to an uncertain fer- 
d vice. In the ſame manner the Mirroir alſo 
obſerves *, © if they hold lands of their lords, 
* it is to be underſtood that they hold them 
from day to day, at the will of the lords, 
* and not by any certain ſervices.” The ori- 
ginal of this tenure is variouſly aſſigned by 
different writers. The moſt antient account 
we have of it is in the old dialogue de ſcac- 
cario ', attributed to Gervaſe of Tilbury ; 
and which Mr. Madox is of opinion“ was 
compoſed in the reign of king Henry the 
ſecond. We are there told, that this was 

the condition to which the natives of Eng- 
land were reduced, after their total conqueſt 
by the Normans. Others, with mare rea- 
ſon, have ſuppoſed that the ſtate of villenage 
is in ſome degree a monument of Daniſh 
tyranny. But whatever their original might 
be, theſe pure villeins are now, by the afſ- 
fiſtance of cuſtom, and a ſeries of immemo- 
rial indulgence, arrived nearly to the ſame 
ſtate in ſact as the privileged villeins of whom 
we ſhall next ſpeak; though thees is * a 


n ne fiefs le ſeignours, off a taine de ſervices. c. 2. F. 28. 
entendre que ils le tiennent de jour en jour 1 J. 1. c. 10. p. 26. # 


# a u des ſeignours ; ne per wil cerj- m Pref, p. vi. | 
great 


on Cor Y HOLD ERS. 121 
great nominal diſtinction between them. For 
they are now ſprouted up into the uſual ſort 
of modern copyholders, who ſtill hold af the 
nominal // of the lord, though regulated ac- 
cording to the cuſtom of the manor. © For co- 
« pyholders, faith Fitzherbert, is but a new- 
« found term; for of antient times they were 
« called tenants in villenage, or by baſe te- 
«nure.” Theſe, it is agreed on all hands, 
though they have now by cuſtom a ſure and 
indefeaſible eſtate ſo long as they perform 
their ſervices, ( which are pretty generally 
turned into pecuniary rents) have no right to 
any vote, as freeholders; whatever their in- 
tereſt may be, whether for life, in tail, or in 
fee · ſimple. Some modern ſtatutes have indeed 
by expreſs proviſions permitted them to ſerve 
on juries, as /iberos et legales homines; but 
this is a plain indication, that, till the legiſla- 
ture made them ſo in this inſtance, they were 
held not to be ſo in any. 


4. Tx E fourth and laſt tenure is that in 
PRIVILEGED VILLENAGE, or VILLAN-SOCAGE 3 
of which we are principally to enquire. And 
Bracton gives this account of its original: 
| ® Nat, Brev. 12 c. et cum per potentiores ęſſent ejecti, poſimo- 

0 Fuerunt in conqueſſu liberi bmi nen, dum reverſi receperunt eadem tenementa ſua 


J libere tenuerunt tenementa ſua, per li- tenenda in willenagio; faciendo inde oper a 


bera ſervitia vel per liberas conſuctudines ; ſervilia, ſed certa et nominlata, Qui qui- 
dem 
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« There were at the time of conqueſt certain 
« free men, who held their reſpective tene- 
« ments freely, by free ſervices or by free 
© cuſtoms; and, being firſt ejected by the 
© hand of power, they afterwards returned, 
ce and took their own tenements again, to be 
ce held in villenage ; doing therefore ſervices 
ce that were baſe and ſervile, but certain and 
* expreſſed by name. Theſe are called aſcrip- 
te titious to the ſoil, and yet are freemen, 
« though they perform villan ſervices ; ſince 
« they perform them not in reſpe& of their 
* herſons, but in reſpect of their tenures. And 
te therefore they ſhall not have an aſſiſe of 
te novel diſſeiſin, becauſe their tenure is vil- 
te lenage, although of the privileged kind 
„nor yet an aſſiſe of mort d ancgſtor; but 
« only the little writ of right, according to 
te the cuſtom of the manor. And they are 
te therefore called aſcriptitious to the ſoil, be- 
* cauſe they enjoy this privilege, that they 
te cannot be removed from the land, ſo long 
tt as they can diſcharge their bounden renders; 
tenor can they be compelled to hold ſuch 


dem dicuntur glebae aferiptitii, er nibib- ſed tantum pur vum breve de reste, ſetun- 
minus liberi, licet fuciant opera fervilia; dum conſuetudinem manerii. Et ideo di- 
cum non faciunt ea ratione perſenarum ſed cuntur glebae aſcriptitii, quia tali gaudent 
ratione tenementorum. Et ideo aſſiſam no- privilegio, quod a gleba amoveri non po- 
vue di ſſeiſinas mn babebunt, quia tene- terint, quamdiu ſolvere poſſunt debitas pen - 
mentum et villenagium, quamvis privile- ſcones ; — nec compelli poterint ad tala tene - 
Ciatam; nec affiſam mortis anteceſſoris ; mentum tenendum niſi voluerint. I. 1. c. 11. 


cc their 
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« their tenements unleſs they will.” And 
again?; There is alſo another kind of vil- 
« lenage, which is held under our lord the 
« king from the conqueſt of England, and is 
« called villan-ſocage; and is indeed villenage, 
« but however of a privileged- kind, The 
« tenants therefore of our lord: the king's 
% demeſnes have this privilege, that they 
« ought not to be ejected from their lands, 
« {ſo long as they will and can perform the re- 
« quiſite ſervice; and villeins of this kind are 
« properly called aſcriptitious to the ſoil. Yet 
« they petform villan ſervices, but ſuch as are 
« fixed and determined. Nor can they be 
% compelled againſt their wills to hold this 
« kind of tenement, and therefore they are 
e faid to be freemen. But they cannot give 
« away their tenements, nor transfer them to 
* others by way of gift, any more than pure 
« villeins can; and therefore, when a transfer 
eis neceſſary to be made, they reſtore them 


Es etiam aliud genus willenagii, quod 
tenetur de domino rege a congueſiu Angliae, 
guod dicitur ſceagium willanum ; et qued 
e villenagium, ſed tamen privilegiatum, 
Haben itaque tenentes de dominicis domini 
regis tale privilegium, qued a glaba amo- 
veri non debent, quamdiu velint et peſfint 
facere debitum ſeruitium; et bujuſmadi 
villam ſocmanni proprie dicuntur glebae 
afcrigtiti, Villana autem faciunt ſervi- 


tia, ſed certa et determinata, Nec com- 
pelli poterunt contra voluntatem ſuam ad 
tenenda bujuſmadi tenementa, et ideo dicun- 
tur liberi, Dare aulem non poſſunt tene 
menta ſua, nec ex cauſa donations ad alios 
transferre, non magis quam villami puri; 


et unde, fi transferri debeant, reflituunt ea 


domino vel ballivo, et ipſi ea tradunt aliis 
in villenagium tenenda. 1, 4. tr. 1. c. 28. 
5.5. : 


« to 
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« to the lord or his bailiff, who deliver them 
. * over to the others to be held in villenage.” 


Tux author of Fleta likewiſe, who wrote 
under Edward the firſt, gives much the ſame 
account of them. Theſe were formerly 
« free men and free holders ; ſome of whom, 
« being ejected from their tenements by more 
e powerful hands, afterwards returned and 
te re-took the ſame to be held in villenage. 
* And, becauſe ſuch tenants are acknowleged 
for the king's own huſbandmen, they are 
« therefore privileged not to do ſuit at the 
county court, or the hundred-court, nor to 
*« be returned upon any inqueſt, aſſiſe, or 
*<jury. Their tenements are the privileged vil- 
* Jenage of the lord. And they are therefore 
« called aſcriptitious to the ſoil, becauſe they 
* ought not to be removed from lands of this 
« kind, ſo long as they diſcharge their bound- 
* en renders : nor can they be compelled to 


q Erafft olim liberi homines libere te- 
nentes, quorum qu idam, cum per potentio- 
res a tenementis ſuis ejefti fuerant, eadem 
poſftmodum in willenagium tenenda reſump- 
ferum, Et, quia hujuſmodi tenentes culto- 
res regis efſe dignoſcuntur, proviſa fuit 
quies ne ſectas faciant ad comitatum, wel 
bundredum, vel ad aliquas inquiſitiones, 
aſſiſas, wel juratas, — Horum tenementa 
ſunt willenagium domini privilegiatum. Et 
ideo dicuntur glebac aſcriptitii, eo quod ab 


bujuſmodi gkebis amoveri non debent, quam- 
diu ſalverint debitas penſiones : nec com- 
pelli poterunt ad hujuſmod: tenementa le- 
nenda contra ſuas woluntates, eo quod cor- 
fora ſunt libera, — Proviſum eft etiam, 
guad hujuſmodi tenentes inter ſe tantum u- 
nicum benefictum Babeant recuperationis te- 
nementorum, per quoddam breve de reflo 
clauſum ballivo manerii dirigendum, quod 
plenum rectim teneat gucrenti ſecundum con- 


ſuetudinem manerii, I. 1. c. 8. F. 2. 
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hold theſe tenements againſt their wills, 


« becauſe their bodies are free. It is alſo pro- 


« yided, that tenants of this ſort ſhall have 


s among themſelves one only method of re- 
« covering their tenements at law, by a cer- 


«© tain writ of right cloſe to be directed to the 
« bailiff of the manor, that he do complete 


« right to the complainant according to the 
« cuſtom of the manor.” 


To theſe we may ſubjoin the authority of 
Britton, who was cotemporary with the au- 
thor laſt cited, and wrote by the command 
and in the name of king Edward the firſt *. 
« And ſome there are, who are free of blood, 
*and hold lands of us in villenage, and are 
properly our ſokemen ; and theſe are privi- 
« leged in this manner, that no man ought to 
© ouſt them from ſuch their tenements, ſo 
long as they perform the ſervices which to 
their tenements are appendant ; nor can any 
* man encreaſe or change their ſervices, ſo 


Es aſeun gents ſou, que fu fai 
de ſaunk, et tenent terre de nos en willein- 
| age, et ſont proprement nos ſokemans ; et 
ceux ſount privileges en tele maner, que 
nul ne les doit oufler de tiels t 
taunt come ili fount les ſervices que a lour 
tenements appendent; ne nul ne poit lour 
ſervices acreſire ne chaunge, a faire auters 
ſervices ou plus, autrement que ils ne ſo- 


— de nes terres, — 
gue tele gents ſoient ſemouns de nule part 


travailler en jures ne engugſler, forſque en 


maners a queux ils appent, Et pur ceo que 
nous olons que ids cyent tele guiete, eff or- 
dine le brefe de droit clos pledable par bail- 
lyfe del maner (de tort fait a I un ſole- 
man par I autre) que il teigne les pleintyf' 
a drait, ſolone les uſages del maner, par 


lien. El pur ces que tiels ſokemans ſount AO & 66. P. 165. 


cc that 
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« that they ſhould do any more or other ſer- 
« vices than as they have been accuſtomed. 
“And becauſe that ſuch ſokemen are the 
« tillers of our lands, we will that they be 
*© not ſummoned in any wiſe to paſs upon 
* juries or inqueſts, except in the manors to 
« which they belong. And becauſe that we 
« will that they enjoy ſuch privilege, there is 
* ordained the writ of right cloſe pleadable 
te before the bailiff of the manor (for wrong 
e done to one ſokeman by another) that he 
« do the plaintiff right, according to the cuſ- 
* tom of the manor, by a ſimple inqueſt.” 


Tuts is farther confirmed and illuſtrated by 
the deſcription of a ſokman given us by the 
compiler of the old Natura Brevium * ; which 
ſeems to have been contemporary with the 
ſtatute we are now explaining, being written 
about the reign of king Henry the fixth. 
« Note, that a ſokman is properly one who is 
&* a freeman, and holdeth of the king, or other 
&« Jord of antient demeſne, lands or tenements 
*in villenage; and he is privileged in this 

s Nota que ſokman proprement Ef! til mentes appertegnent, Ne aſcun poet ſes 
qui eft frank, et tient de roy, ou d'autre ſervices accreſer, ne conſlreigner a faire 


ſeignouer d auncien demeſne, terres ou tene= pluſours ſervicez, que faire ne doit, — 
mentex in villenage; et eft privilege in Et nul ſokman poet empleder auter ſokman 
ceft maner, que nul luy diyt ouſtre hors de de terres ne de tenementez deinz auncien de- 
ces terres ne tenementes, tanque come il puit meſne per autere brief que ceſ brief de droit 
faire les ſervices queux à ces terres et tene= clos, == Tit, brief de recio clauſo. | 


„manner, 
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« manner, that no one ought to ouſt him 
« from his lands or tenements, fo long as he 
« can do the ſervices which appertain to thoſe 
« lands and tenements. And no one can in- 
« creaſe his ſervices, or make him perform 
« more ſervices than he ought to do. And 
« no ſokman can implead another ſokman of 
« lands or tenements within antient demeſne 
«« by any other writ than this writ of right 
« cloſe.” | 


By conſidering the ſeveral properties of te- 
nants in villan- ſocage, as they may be gather- 
ed from theſe antient authors, we ſhall find fo 
ſtriking a reſemblance, that we may eaſily be 
convinced they ſtill ſubſiſt in that ſpecies of 
tenants, which are the ſubje& of our preſent 
enquiry : and this in much the ſame ſtate as 
formerly; fave only that their villan ſervices 
are turned into money-rents, as well as thoſe 
of pure villeins. For we muſt not (with ſome) 
degrade theſe tenants into the rank of pur: 
villani, or common copyholders, by ſuppoſing 
the words © at the will of the lord” to have 
been omitted in their copies by fraud or acci- 
dent; neither muſt we (with others) raiſe 
them into the degree of liberi ſocmanni, or 
common freeholders, by forgetting all their 
badges of villenage. 

1, THE 


* 
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1. THe firſt point of reſemblance between the 
two ſpecies of tenants is this; that moſt of the 
manors in which they were antiently, or are 
now to be found, are manors of antient demeſne; 
and thoſe few which are found in other ma- 
nors, may be fairly ſuppoſed to have had their 
original. in imitation of theſe, by convention 
or compact with the lord. Antient demeſne, 
antiquum dominicum regis, conſiſts of thoſe ma- 
nors, which ( though now perhaps granted 
out to private ſubjects) were actually in the 
hands of the crown in the reign of Edward 
the confeſlor, and at the acceſſion of William 
the conqueror; and fo appear to have been by 
the great ſurvey in the exchequer called Domeſ- 

day book. In theſe manors, according to 
the old authors above cited, were to be found 
all the four ſpecies of tenants we have men- 
tioned : for, beſides their own peculiar ſpe- 
cies, * ſunt feada militaria, et hberi tenentes, 
*« ef puri natiui, ficut alibi in regno".” And 
for the prevention of the encroachments of 
the pure villeins, who ſeem to have aſpired 
to the ſtate of villan-ſocmen, endeavouring 
by exemplifications of Domeſday book to en- 
franchiſe their bodies and change the condi- 
tion of their tenures, was the ſtatute of 


t Fitz. . 6. 14, 16, : 8 u Flet. FA 1. e. 8. 


1 Ric. IL 
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1 Ric. II. c. 6. enacted. But though theſe 
manors had the other ſpecies of tenants in 
common with the reſt of the kingdom, yet 
this mixed kind of tenants, or villan-ſocmen, 
were almoſt peculiar to themſelves; as ſtill is 
the caſe with regard to our copyhold tenants, 
who hold not at the will of the lord : for 
theſe are chiefly to be met with in manors 
of antient demeſne, or elſe in manors that 
bear a near relation to the crown, being par- 
cel of the duchy of Cornwall *, or the old 
principality of Wales *. | 


2. THEY are not members of the county- 
court; i. e. not ſuitors, or ameſnable to the 
ſame. © Non ſectas faciunt ad comitatum,” ſays 
the author of Fleta?, ſpeaking of villan-ſoc- 
men; and the fame is generally true of the 
tenants which are now before us. 


3. Born of them have the ſame indelible 
character of incapacity to aliene by feoffment, 
leaſe and releaſe, or other uſual conveyances 
by deed, and the ſame neceſſity of ſurrender- 
ing them for that purpoſe in court, to the 
lord or his ſteward. Thus much is implied 
in the words © dare,” and © cauſa. donationis 


v Carthew, 443. I U ſapr. L. 1. c. 8. 5. 2. 
x Cro, Car, 229. 7 


1 trans- 
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« transferre:” for the antient writers of the 
law, ſays lord Coke *, called a feoffment do- 
natio; and he adds, that the verb do or dedi 
is the apteſt word of feoffment. Let us then 
obſerve theſe emphatical words of Bracton, 
above cited *: dare autem non poſſunt tene- 
* menta, nec cauſa donationis ad ahos tranf- 
« ferre, non magis quam villani puri; et und: 
% transferri debeant, reſtituunt ea domino vel 
&« ballivo, et ipſi tradunt aliis in villenagium 
&« fenenda.” Which in our modern law-phraſe 
would run thus. They cannot convey their 
lands by feoffment, any more than common 
e copyholders can; but muſt ſurrender them 
* to the lord or his ſteward ; who give ſeiſin 
« thereof to the ce/tuy que uſe, to, be * 
66 by copy of court roll.” 


o 


4. NEITHER 4 theſe tenants could or can 
ſue or be ſued for their lands, by the uſual real 
actions of aſſiſe, writ of entry, &c, in the 
king's courts of common law. Aſſam non 
* habebunt,” ſays Bratton *. And therefore no 

fine can be levied, and no common recovery 
ſuffered in the king's courts, of lands holden 
by theſe tenures. For thoſe well-known fic- 
tions of law are grounded, the one upon the 


2 Co, Litt. 9. dnn 
4 1 4. E 1. c. 28. $, & 


a * ſuppoſed 
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ſuppoſed commencement, the other upon the 
ſuppoſed determination, of a ſuit or real ac- 
tion at law. But the only method of reco- 
vering theſe tenements is by a peculiar me- 
thod of proceſs, called a writ of right cloſe. 
« Unicum habent benefitium recuperationis per: 
« quoddam breve de recto clauſum, ſays the 
author of Fleta ©; with whom Bracton agrees, 
as well in the paſſages above cited, as alſo _ 
(among others) in the following“: „In the 
« demeſnes of our lord the king, that is, in 
* privileged villenages, neither the aſſiſe of 
« novel difſe;fin, nor the aſſiſe of mort d an- 
© ceflor, nor any other writ can run, except 
« the little writ of right cloſe according to the 
« cuſtom of the manor.” And again?: In. 
« the king's demeſnes there doth not lie an 
t aſſiſe of mort d anceſtor, nor of novel diſſei- 
in, becauſe there is no freehold but only 
© privileged villenage; nor doth even the 
e great writ of right: becauſe in lieu of all 
there is had the little writ according to the 
« cuſtom of the manor.” And in this point 


e . 1. c. 8. 6. 2. e Nee in diminicit demini regis jacet 

d In dminicis domini regis, ſc. in affiſa mortis anteceſſeris, nec novae diſey- 
villnagiis privilegiaris, nec affiſa nvvas ſfinae, quia ibi non oft liberum tenememum 
eye, nec affiſa mortis anteceſſoris, ſed willenagium privilegiatum ; nec etiam 
nec aliud breve,. niſi tantum parvum breve breve de reflo magnum : quia loco ommium 
4 gelt ffrandum conſuetainem manerio= accipitur pur wum bree ſecundam confue- 


, currit, +, 4. tr. t. c. 9. tudinem manerii, l. 4. tr. 3. c. 13. f. 3. 


1a alſo 
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alſo Britton, and the reſt of the antient au- 
thorities before cited, concur, 


we LASTLY, as the villan-ſocman was diſtin- 
guiſhed from the pure villein, in that he could 
not be removed from his eſtate at the will of 
the lord; © @ gleba amoveri non debet, quamdiu 
« velit et paſſit facere debitum ſervitium; ſo, 
ſince this will of the lord is by cuſtom become 
merely nominal, the ſame nominal diſtinction 
is kept up between the common copyholders 
and this privileged ſort; the words „at the 
« will of the lord” being ſtill preſerved in the 
copies of the former, and totally omitted in 
thoſe of the latter; which omiſſion is indeed 
almoſt the only difference now remaining be- 
twixt them ; common copyholders having ar- 
rived ( by a ſeries of encroachment on their 
lords) at nearly the fame eſtate of enfranchiſe- 
ment, which the privileged copyholders alone 
enjoyed by the antient law. 


_ FARTHER to confirm what has been ſaid, 
lord Coke (giving an account of theſe te- 
nures, which he calls copyholds of frank te- 
nure) obſerves that they © are moſt uſual in 
« antient demeſne : though ſometimes out of 
cc antient demeſne we meet with the like ſort 

7 Copyholder, f. 32, 


« of 


* J 


9 
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« of copyholds; as in Northamptonſhire there 
« are tenants which hold by copy of court 
« roll, and have no other evidence, and yet 
hold not at the will of the lord.“ And fo 
Mr. Kitchen“ ſays, I have ſeen in the coun- 
ty of Northampton copyholders of frank te- 
*nure, out of antient demeſne; and they 
« have uſed a writ of right cloſe, and have 
no other evidence but by copies, according 
te to the cuſtom of the manor ; but their co- 
cc pies are not at the will of the lord.” And 
again *, in ſurrenders of lands in antient de- 
« meſne of frank tenure, it is not uſed to ſay, 
« to hold at the will of the lord, in theſe co- 
* pies; but to hold according to the cuſtom 
« of the manor, by the ſervices before due ; 
«and it is not ſaid there, at the will of the 
lord.“ To theſe may be added Mr. Weſt ; 

who * firſt lays down the general definition of 
a copyholder ; © he which is admitted tenant 


(of any lands or tenements within a manor, 


that time out of memory of man have been 
« demiſable and demiſed to ſuch as will take 
*« the ſame, in fee, feetail, for life, years, or 
« at will, according to the cuſtom of the ſaid 
© manor, by copy of court roll of the ſame 
* manor. And therefore they be called te- 


L Of courts, tit. copyhold. i Symbolecgraphy. $. 603. + 
Þ tit, court of antient demeſne. 


cc nants 
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e nants by copy of court roll, becauſe they 


% have no other writings or evidence concern- 
ing fuch their lands and tenements, but 
e only the copies of the rolls of the courts of 
«the manors, within which they lie.” And 
then he diſtinguiſhes the preſent ſpecies of 
copyholds from others, thus: In fore ma- 
* nors, the tenants have the lands granted 
« unto them and their heirs, in fee, feetail, 
© qr for life, or years, according ta the cuſtom 
« of the manor; and not at the will of the 
«lord according to the cuſtom : in which cafs 
* the rolls and copies qught to be made ac- 
« cordingly.” All which proves, that the omiſ. 
ſion of theſe words in it's original was neither 
fraudulent nor accidental, but is a badge well 
known to the law, as a kind of family-diſ- 
tinction between ſuch copyholds as are de- 
feended from pure, and mch as are from 1 
E villenage. 


1 Tu E whole that has been here advanced 
may be exemplified by a copy of court roll, 
to be found in the old Chartuary, or col - 
tection of antient deeds and forms in convey- 
ancing |, which is called _ curie fene 


k 5. 605. 5 | biei in plena curia examinati, ſurſum red- 
I Ad curiam tentam ibidem quints die diderunt in manus domini unum meſſus- 
eprilis anno regni regis Edvardi quarti gium et dimidiam wirgatam terre cum 


— M. B. de C. et A. uxor cjus, ſuis pertinentiis in. N. predifto vocatam 
P. ad 
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dum con ſuetudinem manerii, and follows in theſe 
words : © At the court there holden the fifth 
« day of April in the eleventh year of the reign 
« of king Edward the- fourth, M. B. of C. 
« and A. his wife, being here in full court- 
examined, ſurrendered into the hands of the 
lord one meſſuage and half a yard land with 
« their appurtenances in N. aforeſaid, (called 
« P.) to the uſe of W. C. of Oxford. Where- 
« upon there fall to the lord for an heriot two 
« ſhillings. And hereupon came the faid W. 
« and took of the logd the ſaid meſſuage and 


c half yard land with their appurtenances, to 


have and to hold to him and A. his wife, 
*and the heirs and aſſigns of the ſaid W. for 
«ever, according to the cuſtom of the manor, 
hy the rents, cuſtoms, and ſervices thereof 
<« heretofore due and accuſtomed. And they 
give to the lord for a fine, for their entry 
into the ſaid meſſuage and half yard land 
with the appurtenances ten ſhillings, and 


did their fealty to the lord, and ſeiſin is 


given them thereaf. 1 


P. ad opus V. C. de Oxon, Inde acci- ſecundum conſuctudines, et ſerwitia inde 
dunt domino de harieto, ij 2. Et ſuper prius debita et conſueta, Ft dant domino 
bee venit predicrus M. et cepit de domino de fine, pro ingreſſie ſuo habends in dicto 
ditum meſſuagium et dimidiam vir gatam meſſuagio et dimidia virgata terre cum 
terre cum ſuis pertinentiis, habendum et pertinentiis, x $; et fecerunt domino f- 
tenendum fbi, et A. uxori ſut, heredi- delitatem, et data eft cis inde ſeiſina. 
bus et affignatis ipfius W. in perpetuum, fol. 368. edit, 1534. 


THis 


* 
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THr1s ſeems to be convincing evidence, that 
theſe. tenures are of the ſame nature with Brac- 
ton's villan- ſocage; being chiefly found in an- 
tient demeſne; the tenants not ameſnable to the 
county-court ; the lands not transferrable but 
only by ſurrender ; not capable of a recovery at 
common law, but only by writ of right cloſe 
according to the cuſtom of the manor ; and 
though held by copy of court roll, yet not at 
the will of the lord. Thoſe who imagine 
them to be of any othgr ſpecies of tenure, 
would do well to inform us what that tenure 
is, and to ſupport their opinion with authorities 
equally cogent. 


TAKING this then for proved, that the te- 
nants in queſtion are of the nature of villan- 
ſocmen ; 1t will next be our buſineſs to-ſhew, 


II. THAT theſe eſtates in villan-ſocage are 
not comprized under the denomination of FREE 
LANDS and TENEMENTS, Or. FREEHOLD, within 
the meaning of the ſtatutes of Henry the ſixth, 


Ax here it will be neceſſary to diſtinguiſh 
two ſenſes of the word franktenement or free- 
Bold; the ambiguity of which expreſſion hath 
occaſioned the principal embaraſſment to ſuch 

| as 


12 


ni owes BD e e 1 
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as have already conſidered this queſtion. By 
the word freehold” then is ſometimes meant 
the intereſt or eſtate itſelf which the tenant 
holds in the land, ſometimes the tenure by 
which that eſtate is holden. Thus Bracton *: 
« A freehold is that which a man holds to 
« him and his heirs, or for life only, or in 
« the ſame manner for any indeterminate 
« time. Alſo it is ſometimes called a 
« freehold, to diſtinguiſh it from that which 


eis villenage.” Therefore a tenant in fee- 


ſimple, feetail, or for life, is ſaid to have 
a freehold interefl, whatever his tenure may 
be: but none except he who holds, or did 
hold, by knight's ſervice, in free ſocage, 
or in frank almoign, can be faid to have a 
freehold tenure. In like manner lord Coke; 
(though perhaps, to make complete ſenſe of 
this paſſage, we muſt tranſpoſe the words /and 
and /aw, which ſeem to have been miſplaced 
by his printer) < a freehold is taken in a 
double ſenſe : either tis named a freehold 
ein reſpec of the ſtate of the land, and fo 
* copyholders may be freeholders ; for any 
« that hath an eſtate for his life, or any greater 
*« eſtate, in any land whatſoever, may in this 


m Tiberum tenementum eft id quod liberum tenementum, ad differentiam ejus 
quis tenet fibi. er heredibus ſuis ; — item quod eſt villenagium. J. 4. tr. 1. c. 28. 
ad vitam tantum; wel eodem modo ad F. 1. 


tempus indeterminatum, — Item dicitur u Copyholder, 5. 15, 16, 17. 
« ſenſe 
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«ſenſe be termed a freeholder: or in reſpect 

ce of the ſtate of the law; and fo it is op- 
* poſed to copyholders, that what land ſoever 
6e js not copyhold is freehold. Now it ſeems 
neceſſary that, in order to make a complete 
freeholder, to vote at elections, both theſe 
ingredients muſt concur : he muſt be a free- 
holder, both in point of intereft, and in point 
of tenure : he muſt have at leaft an eſtate for 
life, and that eſtate muſt be in free land, or 
land holden by free ſervices. But theſe villan- 
ſocmen, though they may have a freehold in- 
tereſt, and therefore ( it muſt be allowed) are 
ſometimes denominated freeholders in our 
books ; yet their land is not free but villan 
land, and therefore they are in no inſtance 
denominated abſolutely freeholders, but with 
a qualification ſuperadded, viz. cuffomary free- 
holders; and, in this caſe as in all others, * 
ditio probat minoritatem. 


Tun Ar ſuch as have a freehold intereſt only 
in lands, and not a freehold tenure, are inca- 
pable of voting at elections, will appear by 
conſidering the conſequences of the oppoſite 
doctrine; which would be the allowance of 
all copyholders, of the baſeſt kind, to have 
equally votes. For they may likewiſe have a 


freehold intereſt, as lord Coke has before ob- 
ſerved; 


r Copy not tis. 1309 


ſerved; being generally either tenants for life, 
or in fee; in which caſes it is held that they 
have fee and freehold by cuſtom * ; or in other 
words,” that the latter,” viz. the copyholder 
in fee, hath a cuftomery eſtate of inheritance * . 
terms, that in their import are at leaſt equi- 
valent to the cuſtomary freehold, which our 
courts of law have ſometimes 1 to the 
eſtate af 3 | a 


Lux it farther be idee, that di 
at the making of theſe ſtatutes of king Henry 
the ſixth, and long before, a great part of the 
common copyholds of the kingdom were in 
the hands of freemen, and have been fo en- 
tirely for about two centuries paſt, excluſive 
of villeins or bondmen “; yet there is not a 
ſingle inftance in all this long period of time, 
wherein a mere copyholder at will has been 
allowed or has ever attempted, upon that 
footing, to give a vote for knights of the ſhire: 
which proves, that it is not freedom of perſen, 
nor yet a freehold intereſt, that will conſtitute 
a legal elector; unleſs it be alſo joined with 
that other conſtituent quality, the freedom of 
lands, which is indiſpenſably requiſite to form 


« Kitch..tit, copyhold. + 4 Smith's commony, h. 3. e. 10. 


hn etc a 
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the com plete frank tenement of the voter for 
_— of the * 


Fo R it is wb obſervation, that the ſta- 
tute of 8 Hen. VI. is the principal ſtatute that 
requires the landed qualification; the expla- 
natory act of 10 Hen. VI. only requiring, that 
the freehold eſtate ſhall be within the ſame 
county for which the election is had. And 
the words of this ſtatute of 8 Hen. VI. are 
that the voter ** ſhall have free land or tene- 
* ment.” Which mode of expreſſion plainly 
ſhews, that it was not merely a freehold in- 
tereſt, or life eſtate, that was required in the 
electors ; but that the /and itſelf, and of courſe 
the tenements incorporeal thereout iſſuing, (as 
rents, &c,) ſhould be free in point of Zenure. 
A freehold intereſt was indeed required, as 
well as a freehold tenure; for ſo much is im- 
plied in the word have; ſince no one at 
common law was ſaid to have or to be in 
poſſeſſion of land, unleſs it were conveyed to 
him by the livery of ſeiſin, which gave him 
the corporal inveſtiture and bodily occupation 
thereof; and this ceremony of delivering ſeifin 
could not convey a leſs intereſt than for term 
of life. He therefore that enjoys an eſtate for 
years is not ſaid to be poſſeſſed of the land. 
but only of his term of years. For as it is ob- 

ſerved 
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ſexved by St. Germain *, © the phion of the 
« land is, after the fm of England, called 
« the franktenement or freehold ;” and Brit- 
ton alſo * defines franktenement in this ſenſe 
to be © a poſſe fron of the land, or of ſervices 
6 iſſuing out of land, which a freeman hold- 
«eth in fee, to him and his e or at leaſt 
« for term of life.” 


' SEEING then a freehold in point of tenure, 
as well as in point of intereſt, is required by 
the ſtatute of Henry the ſixth, it remains only 
to be ſhewn, that this tenure in villan-ſocage 
is not a freehold tenure; or that lands and te- 
nements ſo holden are not free lands and te- 
nements within the meaning of that ſtatute. 


AND here it might be fully ſufficient to 
recur to Bracton's diviſion of tenements above 
cited, into fenementa libera et villenagia, and 
to obſerye that this is ranked among the vil- 
lenagia, though it be villenagium privilegia- 
tum. It might be ſufficient to recollect, from 
him and the author. of Fleta, that though the 
tenants themſelves *©* dicuntur /iberi, es quod 
* corpora ſua ſunt libera, yet their tenements 


br. and Stud. d. 2. c. 22. en fee, a lui, et a ſes heirei, ou au meyns 
$ Une poſſeſſion de foil, ou de ſerwices a terme de Vie, c. 31. | | 
i uantx de ſoil, que fraunk homme tient | 


are 
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are held © in villenagio, faciendo inde opera 
e ſervilia, ratione tenementorum licet non ra- 
« /jone perſonarum; or, as Britton has ex- 
preſſed it, /ount fraunks de ſaunl, et tenent 
&« terre in villeinage. At the ſame time recol- 
lecting alſo that rule of BraQon *', that n 
*« freeman confers no enfranchiſement on his 
« yillan-tenements, in reſpect of the freedom 
« of his perſon.” It might be ſufficient to re- 
mark that theſe are indiſputably tenants by copy 
of court-roll, and therefore copyholders; and 
that lord Coke has juſt now told us, that. in 
cone reſpect freeho/ders are oppoſed to copy- 
* holders; ſo that whatſoever is not copyhold is 
« freehold.” And we might fairly conclude with 
obſerving, that-three hundred years ago, when 
this ſtatute was made, the villan ſervices iſſuing 
out of theſe lands were not univerſally commu- 
ted for money, as at preſent, but were frequently 
performed in ſpecie; which was ſo notorious 
2 badge of ſervile tenure, that no ſheriff could 
then have entertained a doubt, whether lands 
and tenements holden by ſuch villan ſervices, 
were free lands and tenements ; and whether 
their owners ſhould be ranked among © the 
people of fmal ſubſtaunce and of no yalour,” 


t. Quod liber homo .nibil libertatis, 2 I. 4. tr. 1. * 
propter per ſonam ſuam liberam, confers _ 


„ 
8 oo» 


hs. ad WA 3 ko 1. 3 
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or ſhould be eſteemed © equivalent to the 
« moſte' n W and eſquyars.” 


Bor to put the matter ſtill farther (if poſ- 
able) out of doubt, it may be worth while to 
deſcend to particulars, and to ſhew from the 
ſeveral peculiar properties of their tenure, 
which we have before noted, that it is impoſ- 
ſible that lands holden in villan- ſocage ſhould 


be regarded as free lands and tenements even 


at this: day, much leſs at the making of this 
ſtatute. 1 | 


I. 3 the . of "ER are found 
within ſuch manors as were antient demeſne; 
and where they are not ſo, ſince they reſemble 
thoſe of antient demeſne in all other points, 
they muſt be liable to the ſame conſtruction ; 
there being no reaſon why the villan-ſocmen of 
private lords ſhould be higher eſteemed than 
thoſe of the king himſelf. Now here it will 
be proper to remember an obſervation of chief 
juſtice Holt“, “that tenants in antient de- 
e meſne are free as to their perſons, not as to 
« their eſtates ; for if antient demeſne be to be 
« tried, the iſſue is, whether antient demeſne, 
* or frank fee.” This will be more fully in- 
fiſted on hereafter, In the mean time we may 


u Salk, 57, 


obſerye 


\ 
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' obſerve, that the ſtatute of 4 and 5 Will. and 
Mar. c. 24. jurors are directed to have ten 
« pounds by the year — of freehold, — or co- 

% pyhold, — or antient demeſne.” Which 
ſhews, that though they were not eſteemed 
by the legiſlature (neither is it contended they 
are) upon a level with common copyholds, 
yet they were ſuppoſed to be in a middle, or 
third eftate, and * no means equivalent to 


freeholds. 


IT hath been before hinted, and muſt not 
be diſſembled, that our law books and courts 
of law have frequently (eſpecially of late years) 
diſtinguiſhed theſe eſtates, in antient demeſne 
and elſewhere, by the name of cusToMARY 
FREEHOLDS; and have laid it down that they 
cannot be copyholds, unleſs held at the will 
of the lord ©: and alſo that a freehold may be 
ſurrendered by cuſtom in court, without the 
will of the lord; and that the alienee ſhall not 
be tenant at will, but ſhall have the inheri- 
tance”. But in all theſe caſes the terms free 
« hold and freeholder” are put in oppoſition 
to common copyhold and copyholder,” to un 
mere copyholder, as Brook expreſſes it“, or 


* Cro. Car. 229. 2 Ventr. 143. tenant per copie. 22. 9 Rep. 76. Co. 
Carthew. 432. Lord Raym. 1225. Litt. 59 6. 1 Roll. Abr. 562. 

y Fitzh. Abr. tit, corone. 310. cuſ- 2 Ten, per copie. 22, 
tom, 12. Bro. Abr. tit. cuſtam. 2. 17. 


ſuch 
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ſuch as are ſprung from the pure villenage of 
our antient tenures. For it would be abſurd 
to ſay that lands, holden by copy, are not 
copyholds in any ſenſe. The truth is, that 
theſe lands are of ſuch an amphibious nature, 
that, when compared with mere copyholds, 
they may with ſufficient propriety be called 
freeholds; and, when compared with abſo- 
lute freeholds, they may with equal, or greater 
propriety, be denominated copyholds. We do 
not contend that they are copyholds of baſe 
tenure, ſubject to a// the ſervile badges of pure 
villenage ; but copyholds of a privileged te- 
nure, retaining ſome badges of ſervility and 
not others ; or rather, (negatively) that they 
are not, purely and abſolutely, freeholds. 
Whereas the queſtion in all the adjudged caſes 
above-cited has been, whether common copy- 
hold or not; and it has been very juſtly de- 
termined that this ſpecies of lands is not 
common copyhold : but it does not therefore 
follow that it is purely and fimply freehold ; 
being on the contrary uſually diſtinguiſhed 
into a third intermediate ſtate, under the mix- 
ed and complicated denominations of cuſto- 
mary freehold, free copyhold, or as lord Coke 
expreſſes it *, copyhold of frank tenure. 


a Copyh. F. 32. 
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Ir perhaps may be alſo objected, that lord 
Coke (in the paſſage juſt cited) declares that 
in theſe copyholds of franktenure, the freehold 


reſteth in the tenant and not in the lord. But 


this word freehold” muſt there be under- 
ſtood to denote the intereſt, and not the tenure 
of the land. And this depends upon a nicety 
in the modern law, derived from a very ſub- 


- ſtantial and ſolid reaſon in the old law. When 


lands were in fact held in pure villenage, the 
tenant was really tenant at the lord's will, 
and therefore the law did not allow him to 
have the freehold of the land, but declared it 
to remain in the lord; for tenant at will hath 
hardly any intereſt at all, much leſs a freehold 
intereſt. Afterwards, when theſe villeins be- 
came modern copyholders, and had acquired 
by cuſtom a ſure and indefeaſible eſtate for 
life or in fee, but yet continued to be ſtiled in 
their copies tenants at the will of the lord; 

(the omiſſion of which, in their ſtate of vil- 
lenage, would have been a manumiſſion of 
their perſons*) the law ſtill ſuppoſed it an 
abſurdity to allow, that ſuch as were thus no- 
minally tenants at will could have any free- 
hold intereſt; and therefore continued, and 
ſtill continues, to determine, that the free- 


b Mirr, c. 2. f. 28, Litt. 5. 204, 5, 6, 


hold 
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hold of lands ſo holden abides in the lord of 


the manor; and not in the tenant, though he 
really holds to him and his heirs for ever, 
ſince he is alſo ſaid to hold at another's will. 

But as to theſe copyholders of free or privi- 
leged tenure, the caſe is otherwiſe. They do 
not, nor ever did, hold at the lord's will; 
either in fact, or nominally. There is there- 
fore no abſurdity in allowing them capable of 
enjoying a freehold intereſt ; and on that ac- 
count the law doth not ſuppoſe the freehold 
of theſe lands to reſt in the lord of whom 
they are holden, but in the tenants them- 
| ſelves. Bracton indeed makes a diſtinctionꝰ 
between native villan-ſocmen, who are born 
within antient demeſne ; and ſuch as are ad- 
ventitious, who hold by compact and conven- 
tion with the lord; apprehending that, though 
the latter may, have a freehold intereſt, the 
former cannot. Compact and the conſent 

« of the lord may make the latter's eſtate a 

« freehold :” and again; * in the perſon of 
« one it ſhall be freehold, in the perſon of the 

te other villenage.” And yet, granting their 

intereſt to be freehold, it does not follow that 

their tenure is free; for their ſervices, though 


© Conventio et conſenſus dominorum et in perſona alterius villenagium. J. 4. 
faciet ei liberum tenementum: and again; C, 8. LY. 2. 
in perſona unius erit liberum tenementum, 


K 2 certain, 
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certain, were not free but villan ſervices ; 
and therefore Bratton in the ſame ſection de- 
clares *, that although the ſervice be certain 
ce from a villan ſocage, yet the tenant ſhall 
© not therefore have a freehold.” 


Txt teſtimony of Mr. Selden to the ſame 
purpoſe is too decifive to be here omitted; who 
tells us* that this matter received a ſolemn 
Judicial determination in the reign of king 
Edward the firſt; when the court, after re- 
peated arguments, adjudged theſe tenants in 
antient demeſne to be by no means free te- 
nants. To add a word, for once, not foreign 
ce to the purpoſe, concerning this appellation 
« of freeman. The old law of England 
« honoured only thoſe with that name, who 
(whether of illuſtrious anceſtry, or the beſt 
*« born among the people) were not tenants of 
te thoſe ruſtic eſtates, ſacred to Stercutius, and 
« neceſſarily burthened with the plowtail, the 


d DQuamvis de willano ſccagio fiat 
certum ſervitium, propter hoc non habe- 
bit liberum tenementum. Mid. 

© Ut ſemel de libero homine quid non 
abs re adferam, Eos duntaxat priſcum 
Angliae jus iſto dignatum eſt nomine, 
quotguot ( five avorum imaginibus clari, 
ive e plebe ingenui ) feudum illud ruſti- 
cum non poſſidebant, Stercutio dicatum; 
atque buri, plauſtro, trahea, quae duris 
agreſtibus arma, neceſſario onuſtuw, — 


Ut liguidius res adſeratur, conteſtata ſub 
Edæv. I. lite, inter Johannem Levinum 


- attorem, et priorem Bernwellenſem reum, 


vetuſto e mſ. codice deprompſi, et con- 
cordes juris noftri annales, regiorumęue 
reſcriptorum ſyntagma) fendatarios ab 
antiquo, quod aiunt, dominico coronae li- 
berorum hominum woce, poſt reciprocatas 
et ſatis intenſas altercationes, minime com- 
prebenſos fori judicio eft definitum, Jan. 
Ang. J. 2. $. 97. | 
. wain, 


on Cor Y HOL DERS. 149 
« wain, the dungcart, and other the rude im- 
« plements of huſbandry. To, make the mat- 
« ter evident; in an action that was brought 
e in the reign of Edward the firſt, between 
« John Levin plaintiff and the prior of Bern- 
« well defendant, (I took it from an antient 
« manuſcript, which is confirmed by our 
« year books, and the regiſter) after much 
« learned argument on both fides, it was fi- 
« nally held by the court, that the tenants in 
« antient demeſne were by no means compre- 
« hended within the appellation of freemen.” 


2. A SECOND argument, to ſhew that theſe 
tenures in villan-ſocage. are not free: tenures, 
will ariſe from their method of transfer or alie- 
nation, which was before remarked ; namely, 
by ſurrender into the hands of the lord, and not 
by the uſual conveyances by deed at the com- 
mon law. Of theſe feoffment with livery of 
ſeiſin is till the principal, and was the only 
original conveyance by which a freehold could 
paſs, till the ſtatute of uſes in the reign. of 
Henry the eighth. Hence Littleton fays *, 
that « where a freehold ſhall paſs it behoveth 
« to have livery of ſeifig.” And the inability 
of theſe tenants to convey by livery, but only 
by ſurrender into the hands of the lord, Brac- 


f F. 59. 
ton 
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ton deduces from their want of freehold, as 
well in the place before cited -, as alſo in 
the following“: If any villan ſocman would 
* convey his villan ſocage to another, he muſt 
&« firſt ſurrender it to the lord, or his ſervant 
* if the lord be not preſent ; and from their 
* hands the transfer ſhall be made to the other, 

* to hold freely, or in ſocage, as the lord ſhall 

te pleaſe : becauſe ſuch villan ſocman hath not 
the power of alienation, ſince he hath not 
„ in himſelf the freehold, but it reſts in the 
« lord. 


3. ANOTHER argument, to ſhew that te- 
nants in villan-ſocage are not free tenants, 
may be drawn from their inability to ſue or be 
ſued for their lands, or of courſe to levy a fine 
or ſuffer a recovery in- the king's courts of 
common law ; but only in the court baron of 
the lord, by the peculiar writ of right cloſe. 
Non jacet aſſiſa, &c, quia ibi non eft liberum 
te tenementum; ſed loco omnium accipitur par- 
te oum breve, Cc. This little writ of right 
cloſe may be found in the old regiſter of 


b J. 4. tr. 1. c. 28. ſecundum quod domino placuer it: quia 
h Si autem villanus ſocmannus villa- ille villanus ſocmannus non habet poteſta- 
num ſocagium ad alium trans ferre volue- tem trans ferendi, cum liberum tenemen- 
rit, prius illud reſtituat domino, vel ſer- tum non habeat, ſed dominus, I. 2. c. 8. 
wienti fi dominus praeſens non fuerit; et 5. 3. 
de manibus ipſorum fiat tranſlatio ad i Bracton, uli ſupra, 1. 4. tr. 3 
alium, tenendum libere, vel in ſocagio, c. 13. F. 5, 


writs *; 
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writs * ; and it is worthy of obſervation, that 
the rule or rubric therein prefixed to this writ 
expreſly declares that no freeman can have 
the uſe of it. «It muſt be obſerved that the 
« little writ of right lieth in all caſes for ſok- 
* men which are of the king's antient demeſne; 
for no ſokman can implead another ſokman 
« of land or tenement by any other writ than 
« the little writ of right which follows. And 
ein this writ it ſhall not be ſaid, ques clamat 
« fenere de te per liberum ſervitium;” (as in 
writs of right patent of free lands) « becauſe 
« that 0 freeman ſhall bring this writ.” This 
freedom muſt be underſtood of the tenure of 
his land, for that is the only thing which the 
writ relates to; being the remedy allotted to 
recover lands in villan-ſocage, as the ſeveral 
poſſeſſory actions, by writ of entry and aſſiſe, 
and in fine the great writ of right patent, were 
ordained for the recovery of free lands or ſuch 
as were frank fee. For frank fee is defined 
in the old tenures“ to be land pleadable at 
the common law; whereas it is ſaid of villan- 


ſocage, there called *, and alſo in the old 


k Fait aſſayvoir que le petit briefe de [quod clamat tenere de te per liberum 
droyt gyſi toutdis pour ſokmans que ſont ſervitium] purceo que null franke home 
del auncien demeſne le roi; quar nul portera ceſt briefe. fol. 9. 
ſokman poet empleder auter ſokman de | Regiſtr. Brev. 1. 
terre, ne de tenement, per auter briefe m tit. tenir en frank fee, 
que per petit briefe de droyt, quod ſequi= un tit. tenir en ſocage. 
tur, Et en ceſt briefe ne ſerra pas dit 

Natura 
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Natura Brevium *, ſocage of antient tenure, 
that no writ runs thereof * for/que le petit 
&« briefe de droit clos, que eſt appel ſecundum 
ce conſuetudinem manerii. And hence it is 
that the old Natura Brevium e, and Fitz- 
herbert! lay it down, that “a fine levied 
« or recovery had of lands in the 4ing's court 
< proves them to be frank fee;” as on the 
other hand, a recovery had of them in the Jord 
court proves them not to be frank fee. For by 
the ſtatutes of 15 Ric. II. c.12. and 16 Ric. II. 
c. 2. it is enacted, that none of the kynge's 
e ſubjectes be compelled, neither by no way 
« conſtrained to come, ne to apere before the 
ce counſel! of any lorde or ladie, to anfwere for 
« his freholde, ne for any thyng touchinge 
* his frehold, nor for any other thynge reall 
« nor perſonal, that belongethe to the lawe of 
the lande in anye maner.” Which word 
counſell ſignifies in its legal ſenſe the court of 
thoſe lords or ladies; in like manner as in the 
ſtatute of praemunire in the ſame ſeſſion, 16 
Ric. II. c. 5. where the offenders are ordered 
to be brought before the kynge and his coun- 
* fell.“ by the king's caunſell there is always 

underſtood his court of juſtice. 


© tit, garde, 9 Nat. Brev. 13. 
Y wt, briefe de recto clauſe, 


AND 
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AND as this peculiar method of recovery, 
by a writ of right cloſe in the lord's court, 
(which is mentioned by Mr. Kitchen, above 
cited *, as belonging to all this ſpecies of te- 
nants, whether in or out of antient demeſne;) 
as this proceſs, I ſay, proves the lands not to 
be frank fee or free lands; ſo it alſo diſtin- 
guiſhes them from mere copyholds at the will 
of the lord; which are not impleadable by 
this writ, but only by bill or plaint*. Which 
therefore ſhews this tenure to be of the am- 
phibious nature we have before deſcribed ; 
not a mere copyhold on the one hand, but by 
no means frank fee on the other. | 


4. A FouRTH argument, to prove that this 
tenure cannot be a free tenure, is this; that 
though the lands be not held at the will of 
the lord, and therefore the tenant cannot, 
nor ever could, be ouſted at the lord's plea- 
ſure, as was formerly the caſe in common 
copyholds; yet ſtill the lands are liable to 
forteiture, and the tenant may be ouſted by 
his own default, for the nonpayment and non- 
performance of his rents and ſervices : which 


r tit, copyhold, cod. tit, 7. tit, auncien 2 G6: 
s Stath. Abr. tit. faux jdoment, 6, Fitz, u. 6. 12. 
Fitz. Abr. ed. tit. 5. Bro. Abr. 
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no free tenant, per liberum ſervitium, could 
be by the common law. For the writ of c 
ſavit, (by which lands may now be recovered 
againſt a freeholder, for ſuch default for two 
years together) was firſt given by the ſtatute 
of Gloceſter, 6 Ed. I; before which the lords 
had no remedy, but that of diſtreſs, for ſub- 
traction of freehold ſervices : and at preſent, 
this writ of cgſſavit may be defeated, even 
pending the ſuit, by tender of amends to the 
lord. But it is the very condition of the tenure 
in queſtion, that the lands be holden only fo 
long as the ſtipulated ſervice is performed ; 
* quamdiu velint et palſint facere debitum ſer- 
&« vitium, et ſolvere debitas penſiones; as is 
the doctrine of Bratton, Britton, and the reſt, 
above cited. So too the lord may ſeize their 
lands for alienation contrary to the cuſtom * ; - 
and it is not improbable that he has likewiſe 
the power of ſeizing, if the heir comes not 
in to be admitted in court at the death of the 
anceſtor, and for other cauſes, according to 
the peculiar cuſtoms of each reſpective manor. 
Now it is impoſſible that tenants thus de- 
pendant on their lords, who may by law take 
the advantage of ſudden forfeitures, and de- 
ſtroy their eſtates, can or ever could be rank- 
ed in the ſame claſs with abſolute freeholders, 


t Bro, Abr, t. cuſtom. 17. 
whoſe 
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whoſe eſtates are not liable to be defeated 
upon any ſuch ſervile conditions. 


5. A FIFTH argument to ſhew that theſe 
tenants are not freehold tenants, at leaſt with 
regard to elections of the knights of the ſhire, 
is not only that they are not members of the 
county court, where all elections by free- 
holders are directed to be made; © non ſeas 
« faciunt ad comitatum";” but alſo becauſe 
they did not contribute to the wages of the 
knights of the ſhire, which were formerly 
raiſed by their conſtituents to defray their ex- 
penſes in parliament ; and for levying of 
which there is a writ in the regiſter “. 
Now the tenants in antient demeſne (which 
compoſe much the greateſt part of thoſe who 
hold by the tenure before us) were exempted 
from contributing to theſe expenſes *. This 
muſt not be carried ſo far as ſome have car- 
ried it, who infiſt that all tenants by copy 
were exempted from this contribution; ſince 
it ſeems to have been raiſed upon all villeins, 
as well as freemen, except villeins of antient 
demeſne and ſuch as belonged to the lords of 
parliament. For the poſſeſſion and goods of 
the villein were looked upon as the poſſeſſion 


u Fleta, ubi ſupr. J. 1. c. 8. F. 2. * Fitz. n, 6, 228 c. 
fol. 191, : | 


and 
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and goods of the lord; and if the lord did 
not go to parliament himſelf, it was reaſon- 
able that his eſtate (by whomſoever held) 
ſhould bear a proportion of thoſe charges : 
but if he attended in perſon, it was then e- 
qually reaſonable that his eſtate and tenants 
ſhould be excuſed. And therefore we have 
vrits in the regiſter “, not only to exone- 
rate tenants in antient demeſne, but alſo to 
exonerate the nativi or villeins of ſuch lords 
who perſonally attended the parliament. — 
« Becauſe it is not agreeable to law, that the 
« yilleins of the faid A. who was perſonally 
* preſent at our parliament aforeſaid by our 
command, ſhould contribute to the expen- 
« ſes of the knights aforeſaid : eſpecially as 
te the goods of the ſaid villeins are the pro- 
« perty of the ſaid A.” But thus much may 
be certainly ſhewn, and it is ſufficient for the 
preſent argument, that after the ſtatutes of 
Henry the fixth, ſo long as the cuſtom con- 
tinued of levying the knight's wages, no per- 
ſon who was not contributory to their wages, 
was admitted to vote for their election. Te- 
nants in antient demeſne were therefore clearly 
excluded from voting; and, if they were 


Quia non eſt juri conſonum, quod contribuant militum praedictorum: prae- 
nativi praedicti epiſcopi, ¶ Ceftrenſis ] ſertim cum bona ipſorum nativorum ſint 
gi parliamento noſtro praedicto perſona - propria bona dicti epiſcopi, fol, 261. 
liter interfuit de mandato neſtro, expenſis | 


excluded 
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excluded, it is not probable that thoſe whoſe 
tenures were framed in imitation of theirs, 
ſhould be admitted to this privilege. How- 
ever it is allowed, that this argument, as far 
as it relates to the wages, does not ſo certainly 
conclude againſt other villan-ſocmen, as villan- 
ſocmen in antient demeſne ; though the not 
being ameſnable to the county court, as well 
as the arguments before alleged, conclude 
equally againſt them all. 


Tur no perſon was admitted to vote, 
but ſuch as were thus contributory, appears 
from Dalton *, who is expreſs, that “the 
« freeholders intended by the ſtatutes of Henry 
« the ſixth, muſt be ſuch freeholders as do 
* contribute to the wages of the knights of 
ce the ſhire, or elſe ſuch as are ſuitors to the 
* county court.” Mr. Lambard likewiſe * 
ſays, „it is known, that they of antient de- 
* meſne do preſcribe in not ſending to par- 
« liament ; for which reaſon alſo they are not 
« contributors to the wages of the knights 
« there.” And Nathaniel Bacon * aſſigns it 
as a principal reaſon for making thoſe ſta- 
tutes, © that thoſe men only ſhould have votes, 
ce in election of the common council of the 


Z Of ſheriffs, 418. | b Engliſh governm. p. 2. c. 14. 
2 Archeion, 258. | 
te kingdom, 
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« kingdom, whoſe eſtates were chargeable 
« with the publick taxes and aſſeſſments, and 
« with the wages of thoſe perſons that are 
« choſen for the public ſervice.” Wherefore 
alſo it is expreſly complained of in a petition 
to the king from the freeholders of Hunting- 
donſhire, 29 Hen. VI. that the ſheriff had 
admitted and ſworn forty ſeven perſons to poll 
for knights of the ſhire, few of them con- 
te tributors to the knights expenſes ©.” The 
ſheriff it is true did not think proper to return 
the perſon ſo polled for, and therefore no 
formal determination was had in this matter. 
But it ſeems to have been then looked up- 
on as a notorious piece of preſumption ; and 
thence, as well as upon the reaſon of the 
thing, Mr. Prynne concludes *, that © none 
« but contributaries to the knights expenſes 
« ſhould have any voices in the election of 
« knights of the ſhire for moo gr 
upon the ſame ground an argument is alſo 
drawn in the yearbook *, that men of antient 
demeſne are not privies to the making of acts 
of parliament, becauſe (ſays the book) they 
ſhall not be contributors to the expenſes of 
the knights and burgeſſes. From the whole 
of which authorities it appears — lord chief 


e Prynne's park, w writs, iii. 1 59. e P. 7 Henr. VI. 35. in Fitz. Abr, 
« Did. iv. 605, tit, Furiſdiftion, 4. 
baron 
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baron Gilbert upon this, as well as other ac- 
counts, was ſufficiently warranted to aſſert *, 
that ** antient demeſne tenants (whom he 
« ſtiles * tenants in villenage, and tenants in 
«yillan-ſocage) had no repreſentatives in par- 
« liament, being never eſteemed freemen.” 


6. Tu laſt argument that ſhall be offered 
upon this head is a very conciſe one, and is 
this; that, however the lawyers may at times 
have denominated theſe tenures a ſort of baſe 
ſpecies of freehold, in contradiſtinction to mere 
copyholds, yet the law in the main regards 
them as being properly copyHoLD and. not 
FREEHOLD tenures ; elſe they could not have 
ſubſiſted to this day. For they muſt otherwiſe 
have been involved in the general fate of the 
reſt of our antient tenures, when by the ſta- 
tute of 12 Car. II. c. 24. they all were aboliſh- 
ed and reduced to free and common ſocage; 
— except only tenures in frank almoign, and 
tenures by copy of court roll. Free and com- 
mon ſocage theſe tenures cannot be; their 
ſurrenders, and admittances, their frequent 
fines for alienation, and peculiar paths of deſ- 
cent, (from which two laſt, as not being their 
univerſal properties, no argument hath been 
hitherto drawn) their forfeitures, recoveries, 


f Hiſt, of the exchequer, pag. 30. 8 pag. 19 and 27. 
and 
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and privileges, (ſtill regulated by particular 
cuſtom in derogation of the common law) 
moſt clearly evince the contrary. Nor will it 
be pretended that they are of the nature of 

franb almoign. There remains therefore no 

other choice; tenures by copy of court roll 
they muſt be. This is their indelible charac- 
ter: it is to this they owe their preſent exiſt- 
ence, and ſurvival of other tenures. The ſta- 
tute has reduced all manner of lay FREEHOLDs 
to one and the ſame level, of free and com- 
mon ſocage: but cop YHOT DS remain as they 
were; as various, as ſingular, and as ſervile 
in their tenure as ever. Theſe tenures there- 
fore not being free and common ſocage, muſt 
neceſſarily remain cop YHoT ps, as entirely as 
in the time of Bracton; of a ſuperior order 
indeed, and diſtinguiſhed by ſome advantages 
(formerly real, now nominal only) over the 
baſer ſort; but ſtill far ſhort of the dignity, 
the immunities, and the independence of that 
FREEHOLD tenure, which for more than three. 
hundred years has conſtituted an elector of 
knights of the ſhire to ſerve in the ENGLISH 
PARLIAMENT. 
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POSTSCRIPT. 


\HE doctrine above contended for is 
now eſtabliſhed by the following act 

of parliament, which was made ſoon after 
the firſt publication of the foregoing tract, 
in order to prevent ALL tenants by copy of 
court roll from attempting to vote at elec- 
tions for knights of the ſhire. 


„„ 


2 


pr 
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Anno triceſimo primo 


Georgii II. Regis. 


[ 


An Act for. further explaining the 
Laws touching the Electors of 
Knights of the Shire to ſerve in 
Parliament for that Part of Great 
Britain called England. 


DEREAS by an Act made in Preamble. 
the Eighteenth Year of the Reign 
of his pꝛeſent Majeſty, intituled, An Act 

to explain and amend the Laws touching 

the Elections of Knights of the Shire to 
ſerve in Parliament for that Part of Great 
Britain called England; it is enadted, 

That no perſon ſhall Note at the Election 

of any Knight oz Knights of a Shire 


within that Part of Great Britain called 
L 2 England, 


(164) 
England, 02 Pꝛincipality of Wales, with: 
out having a Freehold Eſtate in the 
County fo2 which he Uotes, of the clear 
yearly Cfalue of Fozty Shillings, over 
and above all Rents and Charges payable 
out of oz in reſpet of the ſame : And 
whereas, notwithſtanding the ſaid Act, 
certain Perſons who hold their Eſtates by 
Copy of Court Roll, pretend to have a 
Bight to Vote, and have, at certain 
Times, taken upon them to Uote at ſuch 
Elettions; be it therekoze enatted by the 
King's moſt Excellent Majeſty, by and 
wich the Advice and Conſent of the Lozds - 
Spiritual and Tempozal, and Commons, 
in this preſent Parliament aſſembled, and 
by the Authority of the ſame, That from 
and after the Twenty fourth Day of 
June, One Thouſand ſeven Hundred and 
No Copy fifty eight, no Perſon, who holds his 
holder wal  Efiate by Copy of Court Roll, ſhall be 
Knights of the intitled thereby to Uote at the Eleftion of 
HR any Knight oꝛ Knights of a Shire within 
that Part of Great Britain called England, 
their Votes O; ]Ptincipality of Wales: and if any Per⸗ 
„0 lotet ce; Con ſhall Uote in any ſuch Elettion, con: 
trary to the true Jntent and Meaning 
hereof, every ſuch Uote ſhall be void to 
all Intents and Purpoſes whatſoever 3 


and every Perſon (0 Uoting thall fozfeit 
to 


( 165 ) 
to any Candidate foz whom ſuch Uote 
ſhall not have been given, and who ſhall 
firſt ſue fo2 the ſame, the Sum of Fiſty 
Pounds to be recovered by him oz them, 
his, her, oz their Erecutozs and Admini: 
ſtratozs, together with full Coſis of Suit, with fall Cofts 


of Suit. 


by Action of Debt in any of his Majeſty's 

Courts of Recozd at Weſtminſter, wheres 

in no Eſſoin, Pꝛotection, Tlager of Law, 
Privilege, 02 Jmparlance, ſhall be ad-. 

mitted 02 allowed; and in every ſuch , probandi, 
Action the Pꝛoof ſhall lie on the Perſon 

againſt whom ſuch Action ſhall be brought. 

And be it further enafted by the Autho- Plaintiff's De. 
rity afozeſaid, That it ſhall and may be Aras de 
ſufficient fo2 the Plaintiff in any ſuch Ac- Debt. 
tion of Debt to ſet foꝛth in the Declara⸗ 
tion oz Bill, that the Defendant is in- 
debted to him in the Sum of Fifty 
Pounds, and to alledge the Oitence fo2 
which the Action 02 Suit is brought, and 
that the Defendant hath acted contrary to 
this Act, without mentioning the Writ 
of Summons to Parliament, oz the Re- 
turn thereof ; and upon Trial of any 
Iſſue in any ſuch Action oz Suit, the 
Plaintiff ſhall not be obliged to p2ove the 
Writ of Summons to Parliament, oz 
the Return thereof, 02 any Marrant 02 
Authozity 


Limitation of 
Actions. 


Statutes of 
Jeofails, &c. 
extended to. 
ſuch Suits. 


Plaintiff Non- 


ſuited &c. to 


pay Treble 
Coſts. 


6166) 


Authozity to the Sheriff grounded upon 
any ſuch Ulrit of Summons, 
Pꝛovided always, That every ſuch 
Attion oꝛ Suit ſhall be commenced within 
the Space of Nine Calendar Months 
next after the Fart, upon which the ſame 
is grounded, ſhall have been committed. 

And be it further enatted by the Autho- 
rity afozeſaid, That all the Statutes of 
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whatſoever, ſhall and may be conſtrued to 
extend to all Pꝛoceedings in any ſuch 
Action oꝛ Suit. 

Pꝛovided always, and be it turther 
enatted by the Authozity afozeſaid, That 
in caſe the Plaintiff in any ſuch Action oz 
Suit, ſhall diſcontinue the ſame, oz be 
MNonſuited, oz Judgment be otherwiſe 
given againſt him, then, and in any of 
the ſaid Caſes, the Defendant, againſt 
whom ſuch Action oz Suit ſhall have been 
brought, ſhall recover his Treble Coſts. 
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ADVERTISEMENT, 


H E author, having found by re- 
KL peated experience how difficult it is 
to give an adequate idea of the matters 
diſcuſſed in the enſuing treatiſe by any 
oral inſtruftions, however aſſiſted by 
tables, has therefore been induced to 
commit to the preſs the hints which he 
had collected for the uſe of his academi- 
cal pupils. Being calculated for their 
information merely, the learned reader 
muſt not eupect any thing new, nor the 
curious any thing entertaining, on ſo 
dry a topic. Perſpicuity and preciſion 
are the only things endeavoured at: the 
ſubject is incapable of ornament, 
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Es cEN r, or hereditary ſucceſſion, 
is the title whereby a man on the 
death of his anceſtor acquires his 
eſtate by right of repreſentation, as 
his heir at law. An heir therefore is he upon 
whom the law caſts the eſtate immediately on 
the death of the anceſtor: and an eſtate, ſo 
deſcending to the heir, is in law called the 
inheritance. 


— 


THE 
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THE doctrine of deſcents, or law of in- | 
heritances in fee- ſimple, is a point of the 
higheſt importance, and is indeed the princi- 
pal civil object of the laws of England, All 
the rules relating to purchaſes, whereby the 
legal courſe of deſcents is broken and altered, 
perpetually refer to this ſettled law of inherit- 
ance, as a datum or firſt principle univerſally 
known, and upon which their ſubſequent li- 
mitations are to work. Thus a gift in tail, or 
to a man and the heirs of his body, is a li- 
mitation that cannot be perfectly underſtood 
without a previous knowlege of the law of 
deſcents in fee-ſimple. One may well per- 
ceive, that this is an eſtate confined in it's - 
_ deſcent to ſuch heirs only of the donee, as have 
ſprung or ſhall ſpring from his body ; but who 
thoſe heirs are, whether all his children both 
male and female, or the male only, and 
(among the males) whether the eldeſt, young- 
eſt, or other ſon alone, or all the ſons together, 
ſhall be his heir; this is a point, that we muſt 
reſult back to the ſtanding law of deſcents in 
fee- ſimple to be informed of. 

Ix order therefore to treat a matter of this 
univerſal conſequence the more clearly, I ſhall 


firſt endeavour to point out who is the legal 
heir, 


of Dzxs GEN TS. 173 


heir, in all poſſible circumſtances that can - 


occur, provided there is no ſpecial impediment 
to obſtruct his title; which will include the 
whole doctrine of the law of pEscENTS : and 
ſhall afterwards conſider the ſpecial impedi- 


ments that may divert or totally deſtroy the 


general courſe of inheritance ; which will 
bring under our conſideration the doctrine of 
the law of ESCHEATS, as a kind of at append 
to the former. 


Bu r, as both of theſe doctrines depend 
not a little on the nature of kindred, and the 
ſeveral degrees of conſanguinity, it will be 
previouſly neceſſary to ſtate, as briefly as poſ- 
ſible, the true notion of this kindred or al- 
lance in blood *. 


CoNSANGUINITY, or kindred, is defined by 
the writers on theſe ſubjects to be © vinculum 
e per ſonarum ab eodem ſtipite deſcendentium,” 
the connexion or relation of perſons deſcend- 
ed from the ſame ſtock or common anceſtor. 
This conſanguinity is either lineal, or colla- 
teral. 


2 For a fuller explanation of the apprehenſion of it's ngture, ſee the 
doctrine of conſanguinity, and the efſay on collateral conſanguinity, in the 
conſequences reſulting from a right beginning of this volume. 


LINEAL 
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 LiNgAL conſanguinity | is that which ſub- 
fiſts between perſons, of whom one is def- 
cended in a direct line from the other; as 
between John Stiles (the propgſitus in the 
table of conſanguinity) and his father, grand- 


father, great-grandfather, and fo upwards in 


the direct aſcending line; or between John 
Stiles and his ſon, grandſon, great- grandſon, 
and ſo downwards in the direct deſcending 


line. Every generation, in this lineal direct 


conſanguinity, conſtitutes a different degree, 
reckoning either upwards or downwards : the 
father of John Stiles 1s related to him in the 
firſt degree, and fo likewiſe is his ſon; his 
grandfire and grandſon in the ſecond ; his 


great- grandfire, and great-grandſon in the 
third. This is the only natural way of rec- 


koning the degrees in the direct line, and 
therefore univerſally obtains, as well in the 


civile, and canon, as in the common law *. 


Tur doctrine of lineal conſanguinity is 
ſufficiently plain and obvious; but it is at 
the firſt view aſtoniſhing to conſider the num- 
ber of lineal anceſtors which every man has, 
within no very great number of degrees. He 


Þ F. 38. 10. 10. d Co, Litt. 23 6, 
© Decretal, l. 4. tit. 14. 


has 
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has two in the firſt aſcending degree, his 


parents; he has four in the ſecond, the pa- 


rents of his father and the parents of his 
mother; he has eight in the third, the parents 
of his two grandfathers and two grandmo- 
thers; and, by the ſame rule of progreſſion, 
he has an hundred and twenty eight in the 
ſeventh, a thouſand and twenty four in the 
tenth; and at the twentieth degree, or the 
diſtance of twenty generations, every man has 
above a million of anceſtors *, as common 
arithmetic will demonſtrate. And as many 
anceſtors as a man has, ſo many different 
bloods is he faid to contain in his veins *. 
This lineal conſanguinity, we may obſerve, 
falls ſtrictly within the definition of vinculum 
perſonarum ab eodem ſtipite deſcendentium; ſince 
lineal relations are ſuch as deſcend one from 
the other, and both of courſe from the ſame 
common anceſtor. 


CoLLATERAL kindred anſwers to the 
{ame deſcription ; collateral relations agreeing 


with the lineal in this, that they deſcend from 
the ſame ſtock or anceſtor, but differing in 


this, that they do not deſcend from each other. 
Collateral kinſmen as ſuch then as lineally 


© 1048 576. f Co, Litt. 12 6. 
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ſpring from one and the 33 th who 


bs the ftirps, or root, the trunk, the /iipes, or 
common ſtock, from whence theſe relations 


are branched out. As if John Stiles hath two 
ſons, who have each a numerous iflue ; both 


theſe iſſues are lineally deſcended from John 
Stiles as their common anceſtor; and they are 


collateral kinſmen to each other, becauſe they 


are all deſcended from this common anceſtor, 
and all have a portion of his blood in their 
veins, which denominates them conſanguineds. 


Wr mult be careful to remember, that the 
very being of collateral conſanguinity conſiſts 
in this deſcent from one and the ſame com- 
mon anceſtor. Thus Tirius and his brother 
are related; why? becauſe both are derived 
from one father: Titius and his firſt couſin 
are related; why? becauſe both deſcend from 
the ſame grandfather : and his ſecond couſin's 
claim to conſanguinity is this, that they both 
are derived from one and the ſame great- 
grandfather. In ſhort, as many anceſtors as 
a man has, ſo many common ſtocks he has, 
from which collateral kinſmen may be deri- 
ved. And as we are taught by holy writ, that 


there is one couple of anceſtors belonging to 
us all, from whom the whole. race of man- 


kind is deſcended, the obvious and undeniable + 
| of con- 
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conſequence is, that all men are in ſome de- 
gree related to each other, 


THe method of computing theſe degrees in 
the canon law, which our law has adopted . 
is as follows. We begin at the common an- 
ceſtor, and reckon downwards; and in what- 
ſoever degree the two perſons, or the moſt 
remote of them, is diſtant from the common 
anceſtor, that is the degree in which they are 
related to each other. As, in caſe of T:tius 
and his brother, they are related in the firſt 
degree; for from the father to each of them 
is counted only one: Titius and his nephew 
are related in the ſecond degree; for the ne- 
phew is two degrees removed from the com- 
mon anceſtor, his 3 the father 


of Titius. Or, (to give a more illuſtrious in- 
ſtance from our Engliſh annals) king Henry 
the ſeventh, who flew Richard the third in 
the battle of Boſworth, was related to that- 
prince in the fifth degree, Let the propofitus 
therefore in the table of conſanguinity repre- 
ſent king Richard the- third, and the claſs 
marked (e) king Henry the ſeventh. Now 
their common ſtock or anceſtor was king Ed- 
ward the third, the abavus in the ſame table: 
from him to Edmond duke of York, the pro- 


& Decal, 4.14.3 K 9. h Co, Litt, 23 ö. z 
| | a u, 


. © & Lav! 

4vus, is one degree; to Richard earl of Cam- 
bridge, the avus, two; to Richard duke of 
Vork, the pater, three; to king Richard the 
third, the propgſtus, four: and from king Ed- 
ward the third to John of Gant is one degree; 
to John earl of Somerſet, two; to John duke 
of Somerſet, three; to Margaret counteſs of 
Richmond, four; to king Henty the ſeventh, 

five. Which laſt mentioned prince, being 
the fartheſt removed from the common ſtock, 

gives the denomination to the degree of kin- 
dred in the canon and municipal law. Though 
according to the computation of the civilians, 
(who count upwards, from either of the per- 
ſons related, to the common ſtock, and then 
downwards again to the other; reckoning a 
degree for each perſon both aſcending and de- 
ſcending) theſe two princes were related in the 
ninth degree: for from king Richard the third 
to Richard duke of Vork is one degree; to 
Richard earl of Cambridge, two; to Edmond 
duke of Vork, three; to king Edward the 
third, the common anceſtor, four; to John 
of Gant, five; to John earl of Somerſet, ſix; 
to John duke of Somerſet, ſeven; to Marga- 
ret counteſs of Richmond, eight ; to king 
Henry the ſeventh, nine. | 


i See the table of RIPE I, in and the ſeventh of the eanoniſts inclu- 
pag. 10; wherein all the degrees of col- five; the former being diſtinguiſhed by 
lateral kindred to the propofitus are com - the numeral letters, the latter by the 
puted, ſo far as the tenth of the civilians common ciphers, THE 
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TxE nature and degrees of kindred being 
thus in ſome meaſure explained, I ſhall next 
proceed to lay down a ſeries of rules, or ca- 
nons of inheritance, according to which eſ- 
tates are tranſmitted from the anceſtor to the 
heir; together with an explanatory comment, 
remarking their original and progreſs, the rea- 
ſons upon which they are founded, and in 


ſome caſes their agreement with the laws of 
other Nations. 


Tu firſt rule is, that 


; J. 
Inheritances ſhall lineally deſcend to 
the iſſue of the perſon laſt actually 
ſeiſed, in infinitum ; but ſhall x ne- 
ver lineally aſcend, 


. <——_—— — ̃ P— —-—_ 


To explain the more clearly both this and 
the ſubſequent rules, it muſt firſt be obſerved, 
that by law no inheritance can veſt, nor can 
any perſon be the actual complete heir of 
another, till the anceſtor is previouſly dead. 
Nemo eſt haeres viventis. Before that time 
the perſon. who is next in the line of ſucceſſion 
is called an heir apparent, or heir preſumptive. 

M 2 Heirs 
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Heirs apparent are ſuch, whoſe right of inhe- 
ritance is indefeaſible, provided they outlive 
the anceſtor3' as the eldeſt ſon or his iſſue, 
who muſt by the courſe of the common law be 
heirs to the father whenever he happens to 
die. Heirs preſumptive are ſuch, who, if the 
anceſtor ſhould die immediately, would in the 
preſent circumſtances of things be his heirs; 
but whoſe right of inheritance may be defeat- 
ed by the-contingency of ſome nearer:heir/be+ 
ing born: as a brother, or nephew, whoſe 
preſumptive ſucceſſion may be deſtroyediby the 
birth of a child; or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth 
of a ſon. Nay, even if the eſtate hath de- 
ſcended, by the death of the owner, to; ſuch 
brother, or nephew, or daughter; in the for- 
mer caſes the eſtate ſhall be deveſted and taken 
away by the birth of a poſthumous child; 
and, in the latter, it ſhall alſo be totally de- 
veſted by the birth * a 1 e 


Wr muſt alſo e that no * 
can he properly ſuch an anceſtor, as that an 
inheritanee in Hands or tenements can be de- 
rived from him, unleſs he hath had; actual 
ſeifin of ſueh lands, or what is equivalent 
thereto iti incorporeal hereditaments; and not 
he who hath had only a bare * or title to 
enter 


Jo 
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enter or be otherwiſe ſeiſed. And therefore 
all the caſes, which will he mentioned in the 
enſuing treatiſe, are upon the ſuppoſition that 
the deceaſed (whoſe inheritance is now claim- 
ed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of poſſeſ- 
ſion, as evidence that the anceſtor had that 
property in himſelf, which is now to be tranſ- 
mitted to his heir,  'So that the ſeiſin of any 
perſon makes him the root or ſtock, from 
which all future inheritance by right of blood 
muſt be derived: which is very briefly ex- 
. in this maxim „ Serfina facit 2 on 


Wan therefore a ys dies 10 ſeiled. 
the! inheritance firſt goes to his iſſue: as if 
there be Geoffrey, John, and Matthew, grand- 
father, father, and ſon; and John, purchaſes 
land and dies; his ſon Matthew ſhall ſucceed 
him as heir, and not the grandfather Geoffrey, 
to whom the land ſhall never aſcend, but ſhall 
FRO n to the lord', 


K cates fo fon as it anne and 
relates to lineal deſcents, is almoſt univerſally 
adopted by all nations; and it ſeems founded 
on*a principle of natural reaſon, that the poſ- 
leffons of the parents ſnould go, upon their 


10 4 1. I Litt. 5. 3. 


deceaſe, 
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deceaſe, in the firſt place to their children, 
as thoſe to whom they have given being, and 
for whom they are therefore bound to pro- 
vide. But the negative branch, or total exclu- 
ſion of parents and all lineal anceſtors from 
| ſucceeding fo the inheritance of their offspring, 
is peculiar to our own laws, and ſuch as have 
been deduced from the ſame original. For, 
by the Jewiſh law, on failure of iflue the fa- 
ther ſucceeded to the ſon, in excluſion of bre- 
thren, unleſs one of them married the widow 
and raiſed up feed to his brother“ . And, by 
the laws of Rome, in the firſt place the chil- 
dren or lineal deſcendants were preferred ; 
and; on failure of theſe, the father and mo- 
ther or lineal aſcendants ſucceeded together 
with the brethren and fiſters"; though by the 
Jaw of the twelve tables the mother was ori- 
ginally, on account of her ſex, excluded. 
Hence this rule of our laws has been cenſured 
and declaimed againſt, as abſurd and deroga- 
ting from the maxims of equity and natural 
juſtice . Yet that there is nothing unjuſt or 
abſurd in it, but that on the contrary it is 
founded upon very good reaſon, may appear 
from conſidering 4s well the rule itſelf, as the 
ocealion of introducing it into our laws. 
1 Selden. 2c ſuceeſf, Na, tis, 6 Craig. de jur. fead, l. 2. f. 13. 
a. Ff. 38. 15. 1. Neu. 118, 127. §. 15, Locke on gov, part 1. $. 90. 
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WI are to reflect, in the firſt place, that 
all rules of ſucceſſion to eſtates are creatures of 
the civil polity, and juris pgſitivi merely. The 
right of property, which is gained by occu- 
pancy, extends naturally no farther than the 
life of the preſent poſſeſſor; after which the | 
land by the law of nature would again become 
common, and liable to be ſeiſed by the next 
occupant : but ſociety, to prevent the miſ- 
chiefs that might enſue from a doctrine ſo 
productive of contention, has eſtabliſhed con- 
veyances, wills, and ſucceſſions; whereby the 
property originally gained by poſſeſſion is con- 
tinued, and tranſmitted from one man to an- 
other, according to the rules which each 
ſtate has reſpectively thought proper to pre- 
ſcribe. There is certainly therefore no injuſ- 
tice done to individuals, whatever be the path 
of deſcent marked out by the municipal law. 
Nor is the admiſſion of parents to the inherit- 
ance of their children ſo fully dictated by na- 
tural reaſon, as the admiſſion of children moſt 
certainly is to that of their parents, where any 
ſucceſſion is permitted: for, as the progenitors 
received not their being from their offspring, 
they have therefore leſs reaſon to expect from 
that quarter the means of pert and ſub- 


aſtence,” 
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| . Farther be alleged in defence of 
this excluſion, that thoſe who introduced and 
gave a ſanction to this law were themſelves 
fathers; and, conſidering them as ſuch, this 
eſtabliſnment conveys to us a very high idea 
of their magnanimity, honour, and parental 
affection . Of their magnanimity: becauſe a 
gift of lands from the parents to the children 
is ſo much the more generous and conveyed 
with the better grace, the farther the diſtance 
is, at which they have placed the poſſibility 
of a reſumption, or of the inheritance's re- 
turning to themſelves. Of their honour: 
which was too delicate to admit their chile 
dren upon ſuch a footing of equality, as that 
they might be mutually heirs to each other; 
or:even to entruſt thgmſelves with the main- 
tenance and care of that offspring, by whoſe 
death they might poſſibly be gainers. Of their 
parental affection: in that they regarded the 
loſs. of their children as the greateſt misfor- 


tune that could poſſibly befall them, for which 


no eſtate could be a recompenſe: they would 

not therefore anticipate their affliction, by 
ſuppoſing a thing ſo contrary to nature as that 

the parent ſhould outlive the child; nor make 
proviſions i in their own. favour i in conſequence V7 


3 4 Rokinſw's hy of ule une. 24 edt. . 55, cc, Ry ES 
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of ſo melancholy a contingency, which even 
thoſe laws that allow the aſcent of inheritances 
have denominated ?ri/tis et luctugſa ſucceſſio *. 
Theſe reaſons, drawn from the conſideration 
of the rule itſelf, ſeem to be more ſatisfactory 
than that quaint one of Bracton *, adopted by 
fir Edward Coke*, which regulates the deſcent 
of lands according to the laws of gravitation. 
Ir we, next conſider the time and occaſion 
of introducing this rule into our law, we ſhall 
find it to have been grounded, upon very ſub- 
ſtantial reaſons. I think there is no doubt to 
be made, but that it was introduced at the 


ſame time with, and in conſequence of, the 


feodal tenures. For it was an expreſs rule of 
the feodal law *, that ſuccgſſionis feudi talis eſt 
natura, quod aſeendenter non ſuccedunt ; and 
therefore the ſame maxim obtains alſo in the 
French law to this day . Our Henry the firſt 
indeed, among other reſtorations of the old 
Saxon laws, reſtored the right of ſucceſſion in 


the aſcending line * : but this ſoon. fell again 
into diſuſe ; for ſo early as Glanvil's time, who 
wrote under Hepry mad, x we find it laid 


r If. 3. 3. 2. C. 6. 25. 9. u 2 Feud. 50. 


* [.2. c. 29. Deſcendit itaque jun, » Domat. p. 2. 1.2, 12. a 
1 pondereſum quid, cadens deorſum Eſp. L. 1.33. c. 33. 
pw linea, et nunguam N n x IL, Hen. I. c. 70. 
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down as eſtabliſhed law”, that haereditas nun- 
quam afeendit ; which has remained an inva- 
riable maxim ever ſince. Theſe circumſtances 
— ſhew this rule to be of feodal ori- 
ginal; and, taken in that light, there are 
ſome arguments in it's favour, befides thoſe 
which are drawn from the reaſon of the thing. 
For if the feud, of which the ſon died ſeiſed, 
was really feudum antiquum, or one deſcended 
to him from his anceſtors, the father could 
not poſſibly ſucceed to it, becauſe it muſt have 
paſſed him in the courſe of deſcent, before it 
could come to the ſon; unleſs it were feudum 
 maternum, or one deſcended from his mother, 
and then for other reaſons (which will appear 
hereafter) the father could in no wiſe inherit 
it. And if it were feudum novum, or one newly 
acquired by the ſon, then only the deſcen- 
dants from the body of the feudatory himſelf 
could ſucceed, by the known maxim of the 
early feodal conſtitutions * ; which was found- 
ed as well upon the perſonal merit of the va- 
fal, which might be tranſmitted to his chil- 
dren but could not aſcend to his progenitors, 
as alſo upon this conſideration of military po- 
| licy, that the decrepit grandſire of a vigorous 
vaſal would be but indifferently qualified to 
ſucceed him i in his D ſervices, Nay, even 


1 6 | „ 34, ji ®. 1:Fqnd, 20, 


if 


of DzscxnTs 797 
if this ſeudum nodum were held by the ſon ur 
feudum antiquum, or with all the qualities an- 
nexed of a feud deſcended from his anceſtors, 
ſuch feud muſt in all reſpects have deſcend- 8 
ed as if it had been really an antient feud; 
and therefore could not go to the father, i 
becauſe, if it had been an antient feud, the 
father muſt have been dead before it could 
have come to the ſon. Thus whether the 
feud was ſtrictly novum, or ſttictly antipuum, 
or whether it was novum held u antiguum, in 
none of theſe caſes the e could potlibly 
ſucceed. | | 
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A SECOND n tule or Canon is, chat 


e | 
The male iſſue ſhall be admitted be | 
fore the female. "i | | 


Tnus ſons ſhall be admitted before dawgh-" 
ters; or, as our male law/givers have ſores 
what uncomplaiſantly expreſſed it, the wor- 
thieſt of blood ſhall be preferred*. As if John 
Stiles. hath two ſons, Matthew and Gilbert, 
and two daughters Margaret and Charlotte, 
and dies; firſt Matthew, and (in caſe of his 
death without fue) then Gilbert, ſhall be ad- 


» Hal. H. C. L. 235. 
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Tuis preference of res to females is en- 
tirely agreeable to the law of ſucgeſfion amo among 
the Jews *, and alſo among the ſtates of 
Greece, or at leaſt among the Athenians * 5 
but was totally unknown to the laws of Rome 
(ſuch of them, I mean, as are at preſent ex- 
tant) wherein brethren and ſiſters were allow- 
2 to ſucceed to equal portions of the inherit- 

ace. I ſhall not here enter into the compa» 
LF merit of the Roman and the other con 
ſtitutions in this particular, nor examine into 
the greater dignity of blood in the male or 
female ſex; but ſhall only obſerve, that our 
preſent preference of Fe 6 to females ſeems 
to have ariſen entirely from the feodal law. 
For though our Britiſh anceſtors, the Welſh, 
appear to have given a preference to males, 
yet our ſubſequent Daniſh. predeceſſors ſeem. 
to have made no diſtinction of ſexes, but to 
have admitted all the children at once to the 
inheritance. But the feodal law of the Saxons 
on the continent (which was probably brought 


over hither, and firſt altered by the law of 


5 Numb. c. 27. e Sear, Vall. 1a Ed. I 
c Petit, LL. Artic, 1,6, t. b, f LL, Cana. c. 8. 
4 ** 3. 1. 6, 


king 
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king Canute) gives 1 an 3 reference of of 
the male to the female Fakes ater,” aut t ma- 
ter, dęfuncti, filio non filiae Bacredibigm 7 
« Uunguent. I's W defuntFus : non 2 


« flias reli iquerit, 6 ad eas omnis haereditas er- 
ct tineat *. a It is poſſible therefore that bi. 
preference night 6 a branch of that im 5 
ſyſtem of feuds, which obtained here b Fs 
the conquelt ; eſpecially as it ſubſſts amon 25 
the cuſtoms of gevelkind, and as, in the 
charter or lays, of king F Henry the firſt, it i 18 
not (like x mai ny v Norman N given 
up, b but rather enforced of The. true reaſon of 
preferring g the males, muſt be deduced from 


feodal principles : : for, by the genuine and 


original po liey of that conftitution, no female 


could ever ſucceed to a proper feud', inaf- 
much ag they were incapable of performing 
thoſe roilitary ſervices, for the fake of which: 
that ſyſtem was eſtabliſhed. But our law does 
not extend to a total excluſion of females, as 


the Salic law, and others, where feuds were - 


moſt ftritly retained; it onily poſtpones them, 


to males ; 3, for, thou gh ws ters are exclu- 
ded by ſons, , yet che Tuc eh before an any 
collateral relations : : our law; like that 5 

Saxon feudiſts befofe- mentioned, ff Hus 19 
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ing a middle courſe, between the abſolute ge- 
jection of females, and the putting them on 
2 fapung with ww: | ia | 


| A rag «ule, + or canon al doſoent, | is 
ahn; chat | i 
III. | 

Where there are two or more males 

in equal degree, the eldeſt only 


ſhall inherit ;- but the females all 
together. 


As if a man ſhath two ſons, Matthew and 
Gilbert, and two daughters, Margaret and 
Charlotte, and dies; Matthew his eldeſt fon 
ſhall alone ſucceed to his eſtate, in excluſion 
of Gilbert the ſecond ſon and both the daugh- 
ters : but, if both the ſons, die Without iſſue 
before the father, the daughters „ - apa and 
Charlotte: ſhall both inherit the eſtate as co- 


Pparceners *. 


Tx1s: right of primogeniture in males ſeems 
antiently to have only obtained among the 
Jews, in whoſe conſtitution the eldeſt ſon had 
a double portion of the inheritance; in the 


K Litt. $. 5. Hale, H. C. L. 238,  Selden, de ſuce, Ebr, c. f. 
ſame 
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fame manner as with us, by the laws of king 


Henry the firſt », the eldeſt fon had the capt- 


tal fee or principal feud of his father's poſſeſ- 
ſions, and no other pre- minence; and as the 


eldeſt daughter had afterwards the principal 


manſion, when the eſtate deſcended in copar- 
cenary *. The Greeks, the Romans, the Bi 
tons, the Saxons, and even originally the feu- 
diſts, divided the lands equally; ſome among 
all the children at large, ſome among the males 
only. This is certainly the moſt obvious and 
natural way; and has the appearance, at leaſt 
in the opinion of younger brothers, of the 
greateſt impartiality and juſtice. But when 
the emperors began to create honorary feuds, 


or titles of nobility, it was found neceſſar 


(in order to preſerve their dignity) to make 
them impartible *, or (as they ſtiled them) 


Feuda individua, and in conſequence deſcendi- 
ble to the eldeſt ſon alone. This example 


was farther enforced by the inconveniences 
that attended the ſplitting of eſtates; namely, 
the diviſion of the military ſervices, the mul- 
titude of infant tenants incapable of perform- 
ing any duty, the conſequential weakening of 
the ſtrength of the kingdom, and the indu- 


eing younger ſons to take up with the buſi- 


m c. 70. f 0 2 Feud. TH 
Ghavil. J. 7. c. 3. 
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neſs and idleneſs of a country life, inſtead of 
being ſerviceable to themſelves and the public, 
by engaging in mercantile, in military, in ci- 
vil, or in ecclefiaſtical employments . Theſe 
reaſons occaſioned an almoſt total change in the 
method of feodal inheritances abroad ; -ſo that 
the eldeſt male began univerſally to ſucceed 
to the whole of the lands in all military te- 
nures: and in this condition the feodal con- 
ſtitution was eſtabliſhed in England by Wie 


liam the conqueror. 


Yer we find, that ſocage eſtates frequently 
deſcended to all the ſons equally, fo lately as 
when Glanvil * wrote, in the reign of Henty 
'the ſecond ; and it is mentioned in the mirror * 
as a part of our antient conſtitution, that 
knights' fees ſhould deſcend to the eldeſt ſon, 

and ſocage fees ſhould be partible among the 
male children. However in Henry the third's 
time we find by Bracton that ſocage lands, 
in imitation of lands in chivalry, had almoſt 
entirely fallen into the right of ſucceſſion by 
primogeniture, as the law now ſtands : except 
in Kent, where they gloried in the preſerva- 
tion of their antient gavelkind tenure, of which 
a principal branch was the joint inheritance 


p Hale, H. C. L. 227. r c. 1. f. 3. 
41.7. e. 3. 5 J. 2. c. 30, 31. 
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of all the ſons ; and except in ſome particular 
manors and townſhips, where their local cuſ- 
toms continued the deſcent, ſometimes to all, 


ſometimes to the youngeſt ſon only, or in 


other nn. Mee of n 


12 


As to cho POR Gait ſill u left as they 


were by the antient law: for they were all e- 


qually incapable of performing any perſonal 


ſervice; and therefore, one main reaſon of 


preferring the eldeſt ceaſing, ſuch preference 
would have been injurious to the reſt: and 
the other principal purpoſe, the prevention of 
the too minute ſubdiviſion of eſtates, was left 
to be conſidered and provided for by the lords, 
who had the diſpoſal of theſe female heireſſes 


in marriage. However, the ſucceſſion by primo- 


geniture, even among females, took place as to 


the inheritance of the crown; wherein the 
neceſſity of a ſole and determinate ſucceſſion is 
as great in the one ſex as the other. And the 
right of ſole ſucceſſion, though not of primo- 
geniture, was alſo eſtabliſned with reſpect to 
female dignities and titles of honour. For if a 


man holds an earldom to him and the heirs of 


his body, and dies, leaving only daughters; the 
eldeſt ſhall not of courſe be counteſs, but the 
dignity is in ſuſpenſe or abeyance till the king 


t Somner. Gavelk. 7. u Co. Lit. 16 5. 


ſhall 
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ſhall declare his pleaſure; for he, being the 

fountain of honour, may confer it on which 

of them he pleaſes . In which diſpoſition is 
preſerved a ſtrong trace of the antient law of 
feuds, before their deſcent by primogeniture 
even among the males was eſtabliſhed ; name- 
ly, that the lord might beſtow them on which 
of the ſons he thought proper: — pro- 

« greſſum eft, ut ad filios deveniret, in quem 

& ſtihicet dominus hoc vellet benefictum- wy — 

hre 

A FourTH rule, or canon of deſcents, is 

this; that | = 

: 1 V. 

The lineal deſcendants, in infinitum, 
of any perſon deceaſed ſhall re- 
preſent their anceſtor ; that is, 
ſhall ſtand in the ſame place as 
the perſon himſelf would have 
done, had he .been living, | 


Tn U.S the child, crandchild, or great- 

- grandchild (either male or female) of the eld- 

eſt ſon ſucceeds before the younger fon, and 

To in infinit un ”. And thele repreſentatives 
Co. Litt. 16 5. : y Hale, K. C. L. 236, 237. 


„ Feud. ls”: - 
ſhall 


S * 2 


of Dzscenms. 195 


ſhall take neither more nor leſs, but juſt fo 
much as their principals would have done. As 


it there be two ſiſters, Margaret and Charlotte; 


and Margaret dies, leaving fix daughters ; 


and then John Stiles the father of the two 


ſiſters dies, without other iſſue : theſe fix 
daughters ſhall take among them exactly the 
ſame as their mother Margaret would have 


done, had ſhe been living; that is, a moiety 


of the lands of John Stiles in coparcenary : 

ſo that, upon partition made, if the land be 
divided into twelve parts, thereof Charlotte 
the ſurviving ſiſter ſhall have fix, and her fix 
neices, the daughters of Margaret, one apiece. 


THars taking by repreſentation i is called a ſuc- 
ceſſion in ftirpes, according to the roots; ſince 
all the branches inherit the ſame ſhare that 
their root, whom they repreſent, would have 
done. And in this manner alſo. was the Jewiſh 
ſucceſſion directed *; but the Roman ſomewhat 
differed from it. They allowed the right of 
repreſentation, but diſtinguiſhed and refined 
upon that right. If any perſons of equal de- 
gree with the perſons repreſented were ſtil 
ſubſiſting, then the inheritance ſtill deſcended 
in flirpes: as if one of three daughters died, 
leaving ten children, and then the father died; 


2 Selden, de fuce, Ehr. t. 1. 
N 2 the 
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the two ſurviving daughters had each one 
third of his effects, and the ten grandchildren 
had the remaining third divided between them, 
as repreſentatives of their mother deceaſed. 
But if all the perſons, related to the deceafed 
in the firſt degree, were dead leaving iſſue, 
then their repreſentatives in equal degree be- 
came themſelves -principals, and ſhared the 
inheritance per capita, that is, ſhare and ſhare 
alike ; they being themſelves now the next in 
degree to the anceſtor, in their own right, 
and not by right of repreſentation. As if 
there be three ſiſters, the only children of 
| Titius, and they all die in the life time of 
Titius, one ſiſter leaving three daughters, an- 
other two, and the third one only; the grand- 
father's inheritance by the Roman law was 
divided into fix parts, and one given to each 
of theſe ſix grandchildren *:; whereas the law 
of England in this caſe would ſtill divide it 
only into three parts, and diſtribute it per 
flirpes, thus; one third to the three children 
who repreſent one ſiſter, another third to the 
two who repreſent the ſecond, and the re- 
maining third to the one child who is the ſole 
ry of her mother. 


Tuis mode of repreſentation! is a ; neceſſary 
conſequence of the double preference given by 
| 2 Nev, 118, our 
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dur law, firſt to the male iſſue, and next to 
the firſtborn among the males, to both which 
the Roman law is a ſtranger. For if all the 
children of three daughters were in Eng- 
land to claim per capita, in their own rights 
as next of kin to the grandfather, without 
any reſpect to the ſtocks from whence they 
ſprung, and thoſe children were. partly 
male and partly female ; then the eldeſt male 
among them would exclude not only his own 
brethren and fiſters, but all the iſſue of the 
other two daughters; or elſe the law in this 
inſtance muſt be inconſiſtent with itſelf, and 
depart from the preference which it conſtantly 
gives to the males, and the firſtborn, among 
perſons in equal degree, Whereas, by dividing 
the inheritance according to the roots or ftrpes, 
the rule of deſcent is kept uniform and ſtea- 
dy: the iſſue of the eldeſt ſon excludes all 
other pretenders, as the ſon himſelf (if living) 
would have done; but the iſſue of two daugh- 
ters divide the inheritance between them, pro- 
vided their mothers (if living) would have done 
the ſame: and among theſe ſeveral iſſues, or 
repreſentatives of the reſpective roots, the 
ſame preference to males and the ſame right 
of primogeniture obtain, as would have ob- 
tained at the firſt among the roots themſelves, 
the ſons or daughters of the deceaſed. As if 


a man 
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2 man hath two ſons, A and B, and A dies 
leaving two ſons, and then the grandfather 
dies; now the eldeft fon of A ſhall ſucceed 
to the whole of his grandfather's eſtate ; and 
if A had left only two daughters, they ſhould 
have fucceeded alſo to equal moieties of the 
whole, in excluſion of B and his iſſue. But if 
a man hath only three daughters, C, D, and 
E; and C dies leaving two ſons, D leaving 
two daughters, and E leaving a daughter and 
a fon who is younger than his ſiſter : here, 
when the grandfather dies, the eldeſt ſon of 
C fhall ſucceed to one third, in excluſion of 
the younger; the two daughters of D to an- 
other third in partnerſhip; and the ſon of E 
to the remaining third, in excluſion of his elder 
ſiſter. And the ſame right of repreſentation, 
guided and reſtrained by the ſame rules of de- 
ſcent, prevails downwards in infinitum, 


Yer this right does not appear to have 
been thoroughly eſtabliſhed in the time of 
Henry the ſecond, when Glanyil wrote ; and 
therefore, in the title to the crown eſpecially, 
we find frequent conteſts between the younger 
(but furviving) brother, and his nephew (be- 
ing the ſon and repreſentative of the elder de- 
ceaſed) in regard to the inheritance of their 


Common anceſtor ; for the uncle is certainly 
nearer 
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nearer of kin to the common ſtock, by one 
degree, than the nephew; though the ne- 
phew, by repreſenting his father, has in him 
the right of primogeniture. The uncle alſo 
was uſually better able to perform the ſervi- 
ces of the fief; and beſides had frequently ſu- 
perior intereſt and ſtrength, to back his pre- 
tenſions and cruſh the right of his nephew. 
Yet Glanvil, in this caſe *, ſeems to declare 


for the right of the nephew by repreſenta- 


tion ; provided the eldeſt ſon had not received 
a proviſion in lands from his father, (or as the 
civil law would call it) had not been foris- 
familiated, in his lifetime. King John, how- 
ever, who kept his nephew Arthur from the 
throne, by diſputing this right of repreſenta- 
tion, did all in his power to aboliſh it through- 
out the realm*©: but in the time of his ſon, 
king Henry the third, we find the rule indiſ- 
putably ſettled in the manner we have here 
laid it down“, and ſo it has continued ever 
ſince. And thus much for lineal deſcents. 


A FIFTH rule is, that, 


d l, 7. ©, 3. 4 BraQon, 2 2. c. 30. g. 2. 
e Hale. H. C. L. 217; 229. | | 


V. On 


The Law 


PRI ee 
On failure of lineal deſcendants, or 
iſſue, of the perſon laſt ſeiſed, 

the inheritance ſhall deſcend to 
the blood of the firſt purchaſor; 
N ſubject to the three preceding 


rules. 
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Tuvs if Geoffrey Stiles purchaſes land, 
and it deſcends to John Stiles his fon, and 
John dies ſeiſed thereof without iſſue; who- 
ever ſucceeds to this inheritance muſt be of 
the blood of Geoffrey the firſt purchaſor of 
this family. The firſt purchaſor, perguz afitor, 
is he who firſt acquired the eſtate to his fa- 
.mily, whether the ſame was transferred to 
him by ſale, or by gift, or by any other me- 
thod; except only that of deſcent. The feu- 
diſts frequently ſtile him conquiſitor or con- 
quaeſtor, and the Norman writers congue- 
reur which, by the way, was the appel - 
lation aſſumed by William the Norman, to 
ſignify that he was the firſt of his family who 
acquired the crown of England, and from 
whom therefore all future claims by deſcent 
muſt be derived z though now from our dil- 


e Col Litt, 13. : F Gr.Couflum, Ci. c. 25. uu 
3 8 
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uſe of the feodal ſenſe of the word, together 
with the reflexion on his foreible method of 
acquiſition, we are apt to annex the idea of 
victory to this name of conguaęſtor or con- 
queror. | 


TH1s is a rule almoſt peculiar to our own 
laws, and thoſe of a ſimilar original. For it 
was entirely unknown among the Jews, 
Greeks, and Romans : none of whoſe laws 
looked any farther than the perſon himſelf 
who died ſeiſed of the eſtate; but affigned 
him an heir, without conſidering by what 
title he gained it, or from what anceſtor he 
derived it. But the law of Normandy * agrees 
with our law in this reſpect: nor indeed is 
that agreement to be wondered at, ſince the 
law of deſcents in both is of feodal original ; 
and this rule or canon cannot otherwiſe be 
accounted for than by en to feodal 
principles | 


| Wu E N feuds firſt began to be hereditary, 
it was made a neceſſary qualification of the 
heir who would ſucceed to a feud, that he 
ſhould be of the blood of, that is lineally deſ- 
cended from, the firſt feudatory or purchaſor. 
In conſequence whereof, if a vaſal died poſſeſſ- 


8 Gr, Couſtum. c. 25. 


ed 
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ed of a feud of his own acquiring, or feudum 
novum, it could not deſcend to any but his own 
offspring; no, not even to his brother, becauſe 
he was not deſcended, nor derived his blood, 
from the firſt acquirer. But if it was feudum 
antiquum, that is, one deſcended to the vaſal 
from his anceſtors, then his brother, or ſuch 
other collateral relation as was deſcended and 
derived his blood from the firſt feudatory, 
might ſucceed to ſuch inheritance. To this 
purpoſe ſpeaks the following rule; (Frater 
« fratri fine legitimo baerede defuntto, in beneficio 
« guod eorum patris fuit, ſuccedat : fin autem 
* unus e fratribus a domino feudum acceperit, eo 
t defuntto fine legitimo haerede, frater ejus in 
« Zeudum non ſuccedit*.” The true feodal reaſon 
for which rule was this; that what was given 
to a man, for his perſonal ſervice and perſonal 
merit, ought not to-deſcend to any but the 
heirs of his perſon. And therefore, as in 
eſtates-tail, (which a proper feud very much 
reſembled) ſo in the feodal donation, ** Nomen 
et baeredis, in prima inveſtitura expreſſum, tan- 
* tum ad deſcendentes ex corpore primi vaſalli 
e extenditur; et non ad collaterales, nifi ex 
corpore primi vaſalli five ſtipitts deſeendant':” 
the will of the donor, or original lord, 
(when feuds were turned from life eſtates 


b 1 Feud. 1. 5. 2. . of = 4 4 i Crag. J. 1. t. 9. $, 36. 


into 


of DRESOGEN IS. 203 


into inheritances) not being to make them 
abſolutely hereditary, like the Roman alladium, 
but hereditary only n, modo; not hereditary 
to the collateral relations, or lineal anceſtors, 
or husband, or-wife of the feudatory, but to 
the iflue deſcended from his body only. 


HowevFR, in proceſs of time, when the 
feodal rigour was in part abated, a method 
was invented to let in the collateral relations 
of the grantee to the inheritance, by granting 
him a feudum nouum to hold ut feudum anti- 
quum ; that is, with all the qualities annexed 
of a feud derived from his anceſtors; and then 
the collateral relations were admitted to ſuc- 
ceed even in mfinitum, becauſe they might 
have been of the blood of, that is deſcended 
from, the firſt imaginary purchaſor. For ſinoe 
it is not aſcertained in ſuch general grants, 
whether this feud ſhall be held ut feudum 
paternum, or feudum avitum, but ut feudum 
antiguum merely, as a feud of indefinite anti- 
quity ; that is, fince it is not aſcertained from 
which of the anceſtors of the grantee this feud 
ſhall be ſuppoſed to have deſcended ; the law 
will not aſcertain it, but will ſuppoſe any of 
his anceſtors, pro re nata, to have been the 
firſt purchaſor : and therefore it admits any of 
his collateral kindred (who have the other ne- 


ceſſary 
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| _ requiſites) to the ithetitthce, becauſe 


every collateral” kinſman muſt be deſcended 
from ſome one e of his lineal anceſtors, 


or this nature are all the grants of fee- 
ſimple eſtates of this kingdom; for there is 
now in the law of England no ſuch thing as 
a grant of a feudum novum, to be held ut no- 
vum; unleſs in the caſe of a fee- tail, and 
there we ſee that this rule is ſtrictly obſerved, 
and none but the lineal deſcendants of the firſt 
donee (or purchaſor) are admitted: but every 
grant of lands in fee-ſimple is with us a feu- 
dum novum to be held ut antiquum, as a feud 
whoſe antiquity is indefinite; and therefore 
the collateral kindred of the grantee, or deſ- 
cendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been 
purchaſed, are capable of a called tõ che 
inheritance. 


Yer, whit an eſtate bath hay deſcended 
in a courſe of inheritance to the perſon laſt 
ſeiſed, the ſtrict rule of the feodal law is ſtill 

obſerved; and none are admitted, but the 
heirs of thoſe through whom the inheritance 
hath paſſed : for all others have demonſtrably 
none of the blood of the firſt purchaſor in 


them, and therefore ſhall never ſucceed. As, 
| if 


of DRESOGEN VS. 205 


if lands come to John Stiles by deſcent from 
his mother Lucy Baker, no relation of his fa- 
ther (as ſuch) ſhall eyer be his heir of theſe 
lands; and, vice verſa, if they deſeended from 
his father Geoffrey Stiles, no relation of his 
mother (as ſuch) ſhall ever be admitted there- 
to: for his father's kindred have none of his 
mother's blood, nor have his mother's relations 
any ſhare of his father's blood. And fo, if 
the eſtate deſcended from his father's father, 
George Stiles; the relations of his father's 
mother, Cecilia Kempe, ſhall for the ſame 
reaſon never be admitted, but only thoſe of 
his father's father. This is alſo the rule of 
the French law/, which is derived from the 
fame feodal fountain. 


Here we may obſerve, that, ſo far as the 
feud is really antiquum, the law traces it back, 
and will not ſuffer any to inherit but the blood 
of thoſe anceſtors, from whom the feud was 


conveyed to the late proprietor. But when, 


through length of time, it can trace it no 
farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from 
his father Walter Stiles, or his mother Chriſ- 
tian Smith; or, if it appear that his grand- 
father was the firſt grantee, and ſo took it 


I Doma 2. y 
t. part. 2. fr. (by 
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(by the general law) as as feud of indefinite 
antiquity; in either of theſe caſes the law ad- 
mits the deſcendants of any anceſtor of George 
Stiles, either paternal or materpal, to be in 
their due order the heirs to John Stiles of this 
eſtate : becauſe in the firſt caſe it is really un- 
certain, and in the ſecond caſe it is ſuppoſed 
to be uncertain, whether the grandfather de- 
rived his title from the part of his father or 
his mother. | { 


Tus then is the great and general prin- 
ciple, upon which the law of collateral inhe- 
ritances depends; that, upon failure of iſſue 
in the laſt proprietor, the eſtate ſhall deſcend 
to the blood of the firſt purchaſor; or, that 
it ſhall reſult back to the = of the body of 
that anceſtor, from whom it cither really has, 
or is ſuppoſed by fiction of law to have, ori- 
ginally deſcended : according to the rule laid 
down in the Yearbook *, Fitzherbert', Brook, 
and Hale“; that he who would have been 
« heir to the father of the deceaſed” (and, of 
_ courſe, to the mother, or any other purchaſing 
anceſtor) * ſhall alſo be heir to the ſon.” 


Tux remaining rules are only rules of evi- 
dence, calculated to inveſtigate \ who that pur- 


. 12 Edle. IV. 14, i Mc 4. Dine, 
I Ar. t, Diſcent, 2. n H. C. L. 243, 


chats g 


of Dz$scznms. 207 


chaſing anceſtor was; which, in feudis vere 
antiquis, has in proceſs of time been forgot- 
ten, and is ſuppoſed ſo to be in feuds that are 
held ut antiquis. A ſixth rule or canon then 
is, that 


VI. 
| The collateral heir of the perſon laſt 
ſeiſed muſt be his next collateral 
kinſman, of the whole blood. 


FIRST, he muſt be his next collateral kinſ- 
man, either perſonally or jure repraeſentationit; 
which proximity is reckoned according to the 
degrees of conſanguinity before- mentioned. 
Therefore, the brother being in the firſt de- 
gree, he and his deſcendants ſhall exclude the 
uncle and his iſſue, who is only in the ſecond. 
And herein conſiſts the true reaſon of the dif- 
ferent methods of computing the degrees of 
conſanguinity, in the civil law on the one 
hand; and in the canon and common laws on 
the other. The civil law regards conſangui- 
nity principally with reſpect to ſucceſſions, and 
therein very naturally conſiders only the per- 
ſon deceaſed, to whom the relation is claimed : 
it therefore counts the degrees of kindred ac- 


* to the number of perſons through 
whom 


ae 


whom the claim muſt be derived from him; 
and makes not only his great- nephew but alſo 
his firſt-couſin to be both related to him in the 
fourth degree; becauſe there are three perſons 
between him and each of them. The canon 
law regards conſanguinity principally with a 
view to prevent inceſtuous marriages, between 
thoſe who have a large portion of the ſame 

blood running in their reſpeCtive veins ; and 
therefore looks up to the author of that blood, 

or the common anceſtor, reckoning the de- 
grees from him : ſo that the great-nephew is 
related in the third canonical degree to the 
perſon propoſed, and the firſt-couſin in the 
ſecond ; the former being diſtant three de- 
grees from the common anceſtor, and there- 
fore deriving only one fourth of his blood from 
the ſame fountain with the propgſitus; the lat- 
ter, and alſo the propofitus, being each of 
them diſtant only two degrees from the com- 
mon anceſtor, and therefore having one half 
of each of their bloods the ſame. The com- 
mon law regards conſanguinity principally with 
reſpect to deſcents; and, having therein the 
ſame object in view as the civil, it may ſeem 
as if it ought to proceed according to the civil 
'computation. But as it alſo reſpects the pur- 
chaſing anceſtor, from whom the eſtate was 


derived, it therein reſembles the canon law, 
and 
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and therefore counts it's degrees-in the ſame 
manner. Indeed the deſignation of perſon (in 
ſeeking for the next of kin) will come to ex- 
actly the ſame end (though the degrees will 
be differently numbered) whichever method 
of computation we ſuppoſe the law of England 
to uſe; ſince the right of repreſentation (of 
the father by the ſon, &c) is allowed to pre- 
vail in infinitum. This allowance was abſolute- 
ly neceffary, elſe there would have frequently 
been many claimants in exactly the ſame de- 
grees of kindred, as (for inſtance) uncles and 
nephews of the deceaſed ; which multiplicity, 
tho' no inconvenience in the Roman law of 
partible inheritances, yet would have been 
productive of endleſs confuſion where the right' 
of ſole ſucceſſion, as with us, is eſtabliſhed. 

The iſſue or deſcendants therefore of John 
Stiles's brother are all of them in the firſt de- 
gree of kindred with reſpect to inheritances, 
as their father, when living, was; thoſe of 
his uncle in the ſecond ; and fo on; and are 
called to the ſucceſſion in right of ſuch their 
repreſentative proximity. 


Tu right of repreſentation being thus eſ- 
tabliſhed, the former part of the preſent rule 
arfdunts to this; that, on failure of iflue 


of ben perſon laſt ſeiſed, the inheritance ſhall 
O deſcend 
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deſcent to. the iſſue of his next immediate 
anceſtor. Thus if John Stiles dies without 
iſſue, his eſtate. ſhall, deſcend to Francis: his 
brother, who is lineally deſcended from Geof+ 
frey Stiles his next immediate anceſtor, ur 
father. On failure of brethren, ot ſiſters, and 
their IA it ſhall deſcend to the uncle of 
John Stiles, the lineal deſcendant of his grands 

father George, and ſo on in infinitum... Very 
ſimilar to which was the law of inheritance 
among the antient Germans, our progenitors : 
* Haeredes fucceſſoreſque. ſut Cuique liberi, & 
& nullum teſtamentum : i liberi non ſunt, proxi- 
& mus gradus in poſe BO ſigner: E 
e & Aste 91 21 


: No o «bode it muſt be obſerved that the lineal 
anceſtors, though (according to the firſt. rule) 
incapable themſelves of ſucceeding. to the eſ- 
tate, becauſe it is ſuppoſed. to have already 
paſſed them, are yet the common ſtocks from 
which the next ſucceſſor muſt: ſpring: And 
therefore in the Jewiſh law, which in this 
reſpect entirely correſponds with ours, the 
father or other lineal anceſtor is hamfelf. ſaid 
to be the heir, though long ſince dead, as 
being repreſented: by the perſons of his iflue; 
who are held to ſucceed-not-in their own 


à Tacitus de mer, Germ. a.. :Þ Numb. c. 27. 
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rights, as brethren, uncles, &c, but in right 
of repreſentation, - as the ſons of the father, 
grandfather, &c, of the deceaſed *. In order 
then to aſcertain the collateral heir of John 
Stiles, it is firſt neceſſary to recur to his an- 
ceſtors in the firſt degree; and if they have 
left any other iflue beſides John, that iſſue will 
be his heir. On default of ſuch, we muſt aſ- 
cend one ſtep higher to the anceſtors in the 
ſecond degree, and then to thoſe in the third, 
and fourth, and ſo upwards in infinitum ; till 
ſome anceſtors be found, who have other iſſue 
deſcending from them beſides the deceaſed, in 
a parallel or collateral line. From theſe anceſ- 
tors the heir of John Stiles muſt derive his 
deſcent; and in ſuch derivation the ſame rules 
muſt be obſerved, with regard to ſex, primo- 
geniture, and repreſentation, ..that have juſt 
been laid down with regard to lineal deſcents 
from the perſon of the laſt proprietor, 


Bu r, ſecondly, the heir need not be the 
neareſt kinſman abſolutely, but only us modo; 
that is, he muſt be the neareſt kinſman of the 
whole blood ; for, if there be a much nearer 
kinſman of the half blood, a diſtant kinſman 
of the whole blood ſhall be admitted, and the 
other entirely excluded. 


9 Selden. de fucc. Ebr. c. 12, 
Wa A KINs- 
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' A KINSMAN of the whole blood is he that 
is derived, not only from the ſame anceſtor, 
but from the ſame couple of anceſtors. For, 
as eyery man's own blood is compounded of 
the bloods of his reſpective anceſtors, he only 
is properly of the whole or entire blood with 
another, who hath (ſo far as the diſtance of 
degrees will permit) all the ſame ingredients 
in the compoſition of his blood that the other 
hath. Thus, the blood of John Stiles being 
compoſed of thoſe of Geoffrey Stiles his father 
and Lucy Baker his mother, therefore his bro- 
ther Francis, being deſcended from both the 
ſame parents, hath entirely the ſame blood 
with John Stiles; or, he is his brother of the 
whole blood. But if, after the death of 
Geoffrey, Lucy Baker the mother marries a_ 
ſecond huſband, Lewis Gay, and hath iflue 
by him ; the blood of this iſſue, being com- 
pounded of the blood of Lucy Baker (it is 
true) on the one part, but of that of Lewis 
Gay (inſtead of Geoffrey Stiles) on the other 
part, it hath therefore only half the ſame in- 
gredients with that of John Stiles ; ſo that he 
is only his brother of the half blood, and for 
that reaſon they ſhall never inherit to each 
other. So allo, if the father has two ſons, A 
and B, by different venters or wives; now 

theſe 
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theſe two brethren are not brethren of the 
whole blood, and therefore ſhall never inherit 
to each other, but the eſtate ſhall rather eſcheat 
to the lord. Nay, even if the father dies, and 
his lands deſcend to his eldeſt ſon A, who en- 
ters thereon, and dies ſeiſed without iſſue; 
ſtill B ſhall not be heir to this eſtate, becauſe 
he is only of the half blood to A, the perſon 
laſt ſeiſed: but, had A died without entry, 
then B might have inherited; not as heir to 
A his half-brother, but as heir to their com- 
mon father, who was the perſon laſt actually 
ſeiſed *. 


THIs total excluſion of the half blood 
from the inheritance, being almoſt peculiar 
to our own law, is looked upon as a ſtrange 
hardſhip by ſuch as are unacquainted with the 
reaſons on which it is grounded. But theſe 
cenſures ariſe from a miſapprehenſion of the 
rule; which is not ſo much to be confidered 
in the light of a rule of deſcent, as of a rule 
of evidence; an auxiliary rule, to carry a for- 
mer into execution. And here we muſt again 
remember, that the great and moſt univerſal 
principle of collateral inheritances being this, 
that an heir to a /eudum antiquum muſt be of 


the blood of the firſt feudatory or purchaſor, 


r Hale, H. C. L. 238, 
that 


tate at 
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that j is, N in Pl lineal deſcent from him, $ 
it Was, originally requiſite, as upon gifts in tail i it 
ill. is: to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew 
that ſuch heir was his lineal repreſentative. 
But when, by length of time and a long 
courſe of deſcents, it came (in thoſe rude and 
unlettered ages) to be forgotten who was 
really the firſt, feudatory or purchaſor, and 
thereby the proof of an actual deſcent from 
him became impoſſible; then the law ſubſti- 
tuted what Mr. juſtice Wright calls a reaſon- 
able, in the ſtead of an impoſſible, proof : for 
it remits the proof of an actual deſcent from 
the firſt purchaſor ; and only requires, in lieu 
of it, that the claimant, be next of the whole 
blood to the perſon laſt in poſſeſſion ; (or de- 
riyed from tne ſame couple of anceſtors) which 
will probably anſwer the ſame end as if 
he could trace his pedigree in a direct line 
from the firſt purchaſor. For he who 1 is my 
kinſman of the hole blood can have no an- 
ceſtors beyond or higher than mine, but what 
are equally my anceſtors alſo; and mine are 
vice verſa his: he therefore is very likely to 
mine, 5 whom the inheritance deſcended. 
But a kinſman of the half blood has but 


8 Tcgures, 136, 


one 


0 brservrs 21 
of Dus, 5 


one half of his anceſtors above the common 
ay the ſame as mine; and and therefore” there 

not the fame probability of that ſtaniding 
Aae in the law, that he be rr | 
the blood of the firſt ("gore del! een 


1 77 I. 0 


5 


"To illuftrate this by example. Let there be 
Jie Stiles, and Francis, brothers by the ſame 
father and mother, and another ſon of the 
ſame mother by Lewis Gay a ſecond huſband: 
Now, if John dies ſeiſed of lands, but it is 
uncertain whether they deſcended to him from 
his father or mother; in this caſe his brother 
Francis, of the whole blood, is qualified to 
be his heir, for he is ſure to be in the line of 
deſcent from the firſt purchaſor, whether it 
were the line of the father or the mother. 
But if Francis ſhould die before John, without 
iſſue, the mother's ſon by Lewis Gay (or bro- 
ther of the half blood) is utterly incapable 'of 
being heir; for he cannot prove his deſcent 
from the firſt purchaſor, 'who is unknown, 
nor has he that fair probability which' the law 
admits as preſumptive evidence, fince he is to 
the full as likely no? to be deſcended from the 
line of the firſt purchaſor, as ro be deſcended : 
and therefore the inheritance ſhall go to the 
neareſt relation poſſeſſed of this owes, 


proof, the whole blood. 
| ki AND 
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Ad, as this is the caſe in feudis antiquis, 
where there really did once exiſt a purchaſing 
anceſtor, who is forgotten; it is alſo the caſe 
in feudis novis held ut antiquts, where the pur- 
chaſing anceſtor is merely ideal, and never 


| exiſted but only in fiction of law, Of this na- 


ture are all grants of lands in fee-ſimple. at 
this day, which are inheritable as if they de- 
ſcended from ſome uncertain indefinite anceſ- 
tor, and therefore any of the collateral kindred 
of the real modern purchaſor (and not his own 
offspring only) may inherit them, provided 
they be of the whole blood; for all ſuch are, 
in judgment of law, likely enough to be de- 
rived from this indefinite anceſtor : but thoſe 
of the half blood are excluded, for want of 
the ſame probability. Nor ſhould this be 
thought hard, that a brother of the purchaſor, 
though only of the half blood, muſt thus be 
diſinherited, and a more remote relation of the 
whole blood admitted, merely upon a ſuppo- 
ſition and fiction of law; ſince it is only upon 


a like ſuppoſition and fiction, that brethren of 


purchaſors (whether of the whole or half 
blood) are entitled to inherit at all: for we 
have ſeen that in Jeudis fßridte novis neither 
brethren nor any other collaterals were admit - 
ted, As therefore in ſeudis antiquis we have 

ſeen 
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ſeen the reaſonableneſs of excluding the half 
blood, if by a fiction of law a feudum novum 
be made deſcendible to collaterals as if it was 


feudum antiquum, it is juſt and equitable that 


it ſhould be ſubject to the ſame reſtrictions ag 
well as the ſame latitude of deſcent, 


PERHAPS by this time the excluſion of the 
half blood does not appear altogether ſo un- 
reaſonable as at firſt ſight it is apt to do. It 
is certainly a very fine-ſpun and ſubtile nicety: 
but, conſidering the principles upon which our 
law is founded, it is neither an injuſtice nor a 
hardſhip ; ſince even the ſucceſſion of the 
whole blood was originally a beneficial indul- 
gence, rather than the ſtri& right of collate- 
rals: and, though that indulgence is not ex- 
tended to the demi-kindred, yet they are rarely 
abridged of any right which they could poſſibly 
have enjoyed before. The doctrine of whole 
blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the 
firſt purchaſor, without ſome proof of which 
(according to our fundamental maxim) there 
can be no inheritance allowed of. And this 
purpoſe it anſwers, for the moſt part,. effec- 
tually enough. I ſpeak with theſe reſtrictions, 
becauſe it does not, neither can any other me- 


thod, anſwer this purpoſe entirely. For though 
| all 
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all the ** of Jchn Stiles above, the 
common ſtock, are alſo the anceſtors: of his 
collateral kinſman of the whole blood; yet, 
unleſs that common ſtock be in the firſt de- 
gree, (that is, unleſs they have the ſame, fa- 
ther and mother) there will be intermediate 
anceſtors below the common ſtock, that may 
belong to either of them reſpectively, from 
which the other is not deſcended, and there- 
fore can have none of their blood. Thus, 
though John Stiles and his brother of the 
Whole blood can each have no other anceſtors, 
than what are in common to them both; yet 
with regard to his uncle, where the common 
ſtock is removed one degree higher, (that is, 
the grandfather and grandmother) one half of 
John's anceſtors will not be the anceſtors of 
his uncle: his patruus, or father's brother, 
derives-not his deſcent from John's maternal 
anceſtors; - nor his avunculus, or. mother's bro- 
ther, from thoſe in the paternal line. Here 
then the ſupply of proof is de cient, and; by 
no means amounts to, a: cert: : and, the 
higher the common ſtock i is ee the more 
will even the probability decreaſe. But it muſt 
be obſerved, that (upon the fame. principles 
of calculation) the half blood have always u 

much leſs chance to be deſcended from an un- 


known indefinite anceſtor of the deceaſed, than 
| | the 
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the whole blood in the ſame degree: As; in 
the firſt degree, the whole: brother of John 
Stiles is ſure to be deſcended from that un- 
known anceſtor; his half brother has only 
an even chance, for half ohn's anceſtors are 
not his. 80, in the ſecond degree, John's 
uncle of the whole blood has an even ehance; 
but the chances are three to one againſt his 
uncle of the half blood, for three fourths of 
John's anceſtors are not his. In like manner 
in the third degree, the chances are only three 
to one againſt John's great uncle of the whole 
blood, but they are ſeven to one againſt his 
great uncle of the half blood, for ſeven eighths 
of John's anceſtors have no connexion in blood 
with him. Therefore the much leſs proba- 
bility of the half blood's deſcent from the firſt 
purchaſor, compared with that of the whole 
blood, in the ſeveral degrees, has n 
a * me of N N * in Wall. 


nr while 1 2 rad 0 aeg 
ckiloding the half blood in generah I muſt 
be impartial enough to own; that, in ſome 
inſtances, the practice is carried farther than 
the principle upon which it goes will Warrant. 
Particularly, when a man has two ſons by 
different venters, and the eſtate on his death 
deſcends from him to the eldeſt, who enters, 
and 
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and dies without iſſue: now the younger ſon 
cannot inherit this eſtate, becauſe he is not 
of the whole blood to the laſt proprietor. 
This, it muſt be owned, carries a. hardſhip 
with it, even upon feodal principles ; for the 
rule was introduced only to ſupply the proof 
of a deſcent from the firſt purchaſor; but here, 
as this eſtate. notoriouſly deſcended from the 
father, and as both the brothers confeſſedly 
ſprung from him, it is demonſtrable that the 
half brother muſt be of the blood of the firſt 
purchaſor, who was either the father or ſome 
of the father's anceſtors. When therefore 
there is actual demonſtration of the thing to 
be proved, it is hard to exclude a man by a 
rule ſubſtituted to fupply that proof when de- 
ficient. So far as the inheritance can be evi- 
dently traced back, there ſeems no need of 
calling in this preſumptive proof, this rule of 
probability, to inveſtigate what is already cer- 
tain. Had the elder brother indeed been a 
purchaſor, there would have been no hardſhip 
at all, for the reaſons already given: or had 
the frater uterinus only, or brother by the 
mother's ſide, been excluded from an inherit- 
ance which deſcended from the father, it had 
been highly reaſonable. 


IxpEED 
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IND EED it is this very inſtance, of exclu- 
ding a frater conſanguineus, or brother by the 
father's ſide, from an inheritance which de- 
ſcended a patre, that Craig has ſingled out, 
on which to ground his ſtrictures on the Eng- 
liſh law of half blood: and, really, it ſhould 
ſeem, as if the cuſtom of excluding the half 
blood in Normandy * extended only to exclude 
a frater uterinus, when the inheritance de- 
ſcended a patre, and vice verſa. Thus allo it 
remained a doubt -with us in the time of 
Bractonꝰ, and of Fleta*, whether the half 
blood on the father's fide were excluded from 
the inheritance which originally deſcended 
from the common father, or only from ſuch 
as deſcended from the reſpective mothers, and 
from newly purchaſed lands. And the rule of 
law, as laid down by our Forteſcue?, extends 
no farther than this; frater fratri uterino non 
ſuccedet in haereditate paterna. It is moreover 
worthy of obſervation, that by our law, as it 
now ſtands, the crown ( which is the higheſt 
inheritance in the nation) may deſcend to the 
half blood of the preceding ſovereign®, ſo as 
it. be the blood of the firſt monarch, pur- 


r 43. f. 15. 5. 14. FR: * J. 6. e. 1. §. 14. 
u Gr, Couſtum. c. 25. Y de laud. LL, Angl. 5. 
1. 2. c. 30. 5. 3. 2 Plowd, 245, Co, Litt. 156, 
; chaſor, 
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chaſor, or (in the feodal language) conqueror, 
of the reigning family. Thus it actually did 
deſcend from king Edward the fæth to queen 
Mary, ard froti Her to queen Elizabeth, who 
were reſpectively of the half blood to each 
other. For the royal pedigree being always 4 
matter of ſufficient notoriety, there is no oc 
caſion to call in the aid of this ptefumptive 
rule of evidence, to render probable the def- 
cent from the royal ſtock ; which' was former 
ly king William the Norman, and is now (by 
act of parliament*) the princeſs Sophia of 
Hanover. Hence alfo it is, that in eſtates- tail, 
where the pedigree from the firſt donee muſt 
be ſtrictly proved, half blood ĩs no impediment 
to the deſcent *: becauſe, when the lineage 
is clearly made out, there is no need of this 
auxiliary proof. How far it might be deſi- 
rable for the legiflature to give relief, by 
amending the law of deſcents in this ſingle 
inſtance, and ordaining that the half blood 
might inherit, where the eſtate notoriouſly 
deſcended from its own proper anceſtor, but 
not otherwiſe ; or how far a private inconve- 
nience ſhould be ſubmitted to, rather- than a 
long eſtabliſhed rule ſhould be ſhaken it He 
not for me to determine. . | 


- ww 


a 12 Will, III. C. 2. b 3 & 14, 15. 
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TR le then togrrhgr with it” $ ihuſtra⸗ 
tion, amqunts to this that, in order to keep 
the eſtate of. John Stiles as nearly as poſſible. in 
he line of his; purchaſing anceſtor, it muſt 
deſcend, to the iſſue of the neareſt couple; of 
anceſtors that. have left deſcendants behind 
them; becauſe the deſcendants of one anceſ- 
tor only are not ſo likely to be in the line of 
that purchaſing anceſtor, as thoſe, who are 
deſcended from both: iv 


a 7 * 1 another difficulty' ariſes. In the ſe- 
cond, third, fourth, and every ſuperior degree, 
every man has many couples of anceſtors, in- 
creaſing according to the diſtances in a geo- 
metrical progreſſion upwards*, the deſcendants 
of all which reſpective couples are (repreſen- 
tatively) related to him in the ſame degree. 
Thus in the ſecond degree, the iſſue of George 
and Cecilia Stiles and of Andrew and Eſther 
Baker, the two. grandſires and grandmothers 
of John Stiles are each in the ſame degree of 
propinquity; in the third degree, the reſpective 
iſſues of Walter and Chriſtian Stiles, of Luke 
and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are 
(upon the extinction of the two ne de- 

a Ser page 175. | 


grees) 
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grees) all equally entitled to call themſelves 

the next kindred of the whole blood to John 
Stiles. To which therefore of theſe anceftors 
muſt we firſt reſort, in order to find out de- 
ſcendants to be called to the inheritance ? In 
anſwer to this, and to avoid the confufion 
and uncertainty that muſt ariſe between the 
feveral ſtocks, wherein the purchaſing anceſ- 
tor muſt be ſought for, the ſeventh and laſt 


rule « or canon is, that 


| VII. 
In collateral inheritances the male 
ſtocks ſhall be preferred to the 
female; (that is, kindred derived 
from the blood of the male an- 
ceſtors ſhall be admitted before 
thoſe from the blood of the fe- 
male) — unleſs where the lands 

| have, in fact, deſcended from a 
female. 


"Fs the relations on the father's ſide are 
admitted in mnfinitum, before thoſe on the 
mother's fide are admitted at all!: and the 
relations of the father's father, before thoſe of 


4 Litt. 5. 4. 
the 
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the father's mother ; and ſo on. And in this 
the Engliſh law is not ſingular, . but warrant- 
ed by the examples of the Hebrew and Athe- 
nian laws, as ſtated by Selden *, and Petit“; 
though among the Greeks, in the time of He- 
ſiod :, when a man died without wife or child- 
ren, all his remote kindred (without diſtine- 
tion) divided his eſtate among them. It is 
likewiſe warranted by the example of the 


Roman laws; wherein the agnati, or relations. 


by the father, were preferred to the cognati, 


or relations by the mother, till the edict of 


the emperor Jultinian * aboliſhed all diſtinction 
between them. It is alſo conformable to the 
cuſtomary law of Normandy ', which indeed 
in moſt reſpects agrees with our law of in- 
heritance. 


HowEveR, I am inclined to think, that 
this rule of our laws does not owe its imme- 
diate original to any view of conformity to 


thoſe which I have juſt now mentioned; but 


was eſtabliſhed in order to effectuate and car- 


ry into execution the fifth rule or canon be- 


fore laid down ; that every heir muſt be of 
the blood of the firſt purchaſor. For when 


e de ſucc. Ebrator, c. ta. h Nov. 118. 
f ; © 6 Attic, J. 1. t, 6, | 4 Gr, Couſtum. Cs 25. 
* etc, ev. 606. | 
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ſuch firſt purchaſor was not eaſily to be diſ- 
covered after a long courſe of deſcents, the 
lawyers not only endeavoured to inveſtigate 
him by taking the next relation of the whole 
blood to the perſon laſt in poſſeſſion ; but alfo, 
conſidering that a preference had been given 
to males (by virtue of the ſecond canon) 
through the whole courſe of lineal deſcent 
from the firſt purchaſor to the preſent time, 
they judged it more likely that the lands 
ſhould have deſcended to the laſt tenant from 
his male than from his female anceſtors ;' from 
the father (for inſtance) rather than from the 
mother ; from the father's father, rather than 
the father's mother : and therefore they hunt- 
ed back the inheritance (if I may be allowed 
the expreſſion) through the male line; and 
ave it to the next relations on the fide of the 
father, the father's father, and ſo upwards ; 
| imagining with reaſon that this was the moſt 
probable way of continuing it in the line of 
the firſt purchaſor. A conduct much more ra- 
tional than the preference of the agnati by the 
Roman laws: which, as they gave no advan - 
tage to the males in the firſt inſtance or direct 
lineal fucceſſion, had no reaſon for preferring 
them in the tranſverſe collateral one: upon 
which account this preference was very wiſely 


aboliſhed by Juſtinian. 
THAT 
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Tnar this was the true foundation of the 
preference of the agnati or male ſtocks, in our 
law, will farther appear if we conſider, that, 
Whenever the lands have notoriouſly deſcend- 
ed to a man from his mother's fide, this rule 
is totally reverſed, and no relation of his by - 
the father's ſide, as ſuch, can ever be admit- 
ted to them; becauſe he cannot - poſſibly be 
of the blood of the firſt purchaſor. And fo, 
e converſo, if the lands deſcended from the 
father's fide, no relation pf the mother, as 
ſuch, ſhall ever inherit. So alſo, if they in 
fact deſcended to John Stiles from his father's 
mother Cecilia Kempe; here not only the 
blood of Lucy Baker his mother, but alſo of 
George Stiles his father's father, is perpetual- 
ly excluded. And, in like manner, if they 
be known to have deſcended from Frances 
Holland the mother of Cecilia Kempe, the 


Inne not only of Lucy Baker, and of George 


Stiles, but alſo of Luke Kempe the father of 
Cecilia, is excluded. Whereas when the fide 
from which they deſcended is forgotten, or 
never known, (as in the caſe of an eſtate new- 
ly purchaſed to be holden ut ſeudum antiquum) 
here the right of inheritance firſt runs up all 
the father's ſide, with a preference to the 
male ſtocks in every inſtance; and, if it finds 

| 8 no 
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no heirs there, it then, and then only, reſorts 
to the mother's ſide; leaving no place untried, 
in order to find heirs that may by poſſibility 
be derived from the original purchaſor. The 
greateſt probability of finding ſuch was among 
thoſe deſcended from the male anceſtors; but, 
upon failure of iſſue there, they may poſſibhy 
be found — n n n the fe- 
males. pM TI ue 
NIST 2 
Frzs I tw 1 to ob the true ae of the 
conſtant preference of the agnatic ſucceſſion, 
or iſſue derived from the male anceſtors, 
through all the ſtages of collateral inheritance; 
as the ability for perſonal ſervice was the rea- 
ſon for preferring the males at firſt in the di- 
rect lineal ſucceſſion. We ſee clearly, that, if 
males had been perpetually admitted, in utter 
excluſion of females, the tracing the inherit- 
ance back through the male line of anceſtors 
muſt at laſt have inevitably brought us up to 
the firſt purchaſor: but, as males have not been 
perpetually admitted, but only generally prefer- 
red; as females have not been utterly excluded, 
but only generally po/iponed to males; the tra- 
cing the inheritance up through the male 
ſtocks will not give us abſolute demonſtration, 
but only a ſtrong probability, of arriving at 
: the firſt — which, joined with the 
bother 
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other probability, of the wholeneſs or entirety 
of blood, will fall little ſhort of a ee 


Atte 


Ann FORE we 4 this Gr dae of 


our enquiries, it may not be amiſs to exem- 


plify theſe rules by a ſhort ſketch of the man- 
ner in which we muſt ſearch for the heir of a 


perſon, as Jon STILEs, who dies ſeiſed of 


land which he acquired, and which Wann 
58 held as a feud of indefinite n 


11 N "Y firſt place 155510 the eldeſt * 
Matthew Stiles, or his iſſue: (n' 1.) — if his 
line be extinct, then Gilbert Stiles and the 
other ſons, reſpectively, in order of birth, or 
their iſſue: (n' 2.) — in default of theſe, all 
the daughters together, Margaret and Char- 


lotte Stiles, or their iſſue. (n' 3.) — On fai- 
lure of the deſcendants of Joan ST1LEs him- 


ſelf, the iſſue of Geoffrey and Lucy Stiles, his 
parents, is called in: viz. firſt, Francis Stiles, 
the eldeſt brother of the whole blood, or his 
Hue: (n' 4.) — then Oliver Stiles, and the 
other whole brothers, reſpectively, in order of 
birth, or their iſſue: (n' 5.) — then the ſiſters 
of the whole blood, all together, Bridget and 
Alice Stiles, or their iſſue. (n' 6.) — In de- 
ſe of theſe, the iſſue of George and Cecilia 


x See the table of deſcents annexed, 
: Stiles, 
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Stiles, his father's parents; reſpe& being ſtill 
had to their age and ſex: (n*7.) — then the 
iſſue of Walter and Chriſtian Stiles, the pa- 
rents of his paternal grandfather : (n* 8.) — 
then the iſſue of Richard and Anne Stiles, the 
parents of his paternal grandfather's father : 
(n' 9.)—and ſo on in the paternal grandfather's 
paternal line, or blood of Walter Stiles, in in- 

tum, In defect of theſe, the iſſue of William 
and Jane Smith, the parents of his paternal 
grandfather's mother: (n' 10.) — and ſo on in 
the paternal grandfather's maternal line, or 
blood of Chriſtian Smith, in infinitum ; till 
both the immediate bloods of George Stiles, 


the paternal grandfather, are ſpent. — Then 


we muſt reſort to the iſſue of Luke and Fran- 
ces Kempe, the parents of Joun STILEs's 
paternal grandmother ; (n' 11.) — then to the 
iſſue of Thomas and Sarah Kempe, the parents 
of his paternal grandmother's father: (n* 12.)— — 
and fo on in the paternal grandmother's pater- 
nal line, or blood of Luke Kempe, in inſini- 
rum. — In default of which, we muſt call in 
the iſſue of Charles and Mary Holland, the 
parents of his paternal grandmother's mother . 
(n*13.)—and ſo on in the paternal grandmo- 
ther's maternal line, or blood of Frances Hol- 
land, in infinitum; till both the immediate 
þloods of Cecilia Kempe, the paternal grand- 
| mother, 
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mother, are alſo ſpent. — Whereby the pa- 
ternal blood of Joun STILEs entirely failing, 
recourſe muſt then, and not before, be had 
to his maternal relations ; or the blood of the 
Bakers, (n' 14, 15, 16.) Willis's, (n' 17.) 
Thorpes, (n' 18, 19.) and Whites; (n' 20.) 
in the ſame regular ſucceſſive order as in the 
paternal line. 


Tae reader ſhould however be informed, 
that the claſs, n* 10, would be poſtponed to 
n* 11, in conſequence of the doctrine laid 
down, arguendo, by juſtice Manwoode, in the 
caſe of Clere and Brooke '; from whence it 
is adopted by lord Bacon *, and fir Matthew 
Hale". And yet, notwithſtanding theſe re- 
ſpeCtable authorities, the compiler of this table 
hath ventured to give the preference therein 
to ne 10 before n' 11; for the following rea- 
ſons: 


1. BECAUSE this point was not the princi- 
pal queſtion in the caſe of Clere and Brooke; 
but the law concerning it is delivered obiter 
only, and in the courſe of argument, by juſ- 
tice Manwoode; though afterwards ſaid to be 
confirmed by the three other juſtices in ſepa- 


1 Plowd. 450, n H. C. L. 240, 244. 
m Elem, e. 1 a 


rate, 
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rate, extrajudicial, conferences with the re- 


2. BECAUSE the chief-juſtice, Dyer, in 
reporting the reſolution of the court in what 
ſeems to be the ſame caſe*, takes no notice 
of this doctrine. 


3. BECAUSE it appears, from Plowden's 
report, that very many gentlemen of the law 
were diſſatisfied with this poſition of juſtice 
Manwoode, 


4. BEcAvss the poſition itſelf deſtroys the 
otherwiſe entire and regular ſymmetry of our 
legal courſe of deſcents, as is manifeſt by in- 
ſpeCting the table; and deſtroys alſo that con- 
ſtant preference of the male ſtocks in the law 
of inheritance, for which an additional reaſon 
is before given, beſides the mere dignity of 
blood. 
5. BECAUSE it introduces all that uncer- 
tainty and contradiction, pointed out by an 
ingenious author”; and eſtabliſhes a collateral 
doctrine, incompatible with the principal point 
reſolved i in _ caſe of Clere and Brooke, viz. 


e Dyer, + 314. pag. 30, 33, 67, 62, 66, 
p Law of inheritances, 29 edit, 


the 
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the preference of n*11 to n*14. And, though 
that learned writer propoſes to reſcind the 
principal point then reſolved, in order to clear 
this difficulty; it is apprehended, that the 
difficulty may be better cleared, by rejecting 


the collateral doctrine, which was never yet 


reſolved at all. 


6. Becavse by the reaſon that is givenffor 
this doctrine, in Plowden, Bacon, and Hale, 
(viz. that in any degree, paramount the firſt, 
the law reſpecteth proximity, and not dignity 
of blood) n*18 ought alſo to be preferred to 
n'16; which is directly contrary to the eighth [] 
rule laid down by Hale himſelf “. 9 [| 


7. BEcAvUss this poſition ſeems to contra- 
dict the allowed doctrine of fir Edward Coke*; | 
who lays it down (under different names) that | 
the blood of the Kempes (alias Sandies) ſhall 
not inherit till the blood of the Stiles's (alias 

Fairfields) fail. Now the blood of the Stiles's 
does certainly not fail, till both n*g and nꝰ 10 
are extinct. Wherefore n* 11 (being the blood 
of the Kempes) ought not to inherit till 


then. | 


q Hiſt, C. L. 247. r Co. Litt, 12 5. Hawk. Fg in loc, 


8. mein 


234 The Law 


8. Becavst in the caſe, Mich. 12 Ed. IV, 

14 * (much relied on in that of Clere and 
Brooke) it is laid down as a rule, that *Ceftuy, 
* que doit inheriter al pere, doit inheriter al 
*« fits.” And ſo fir Matthew Hale fays, that 
though the law excludes the father from 
* inheriting, yet it ſubſtitutes and directs the 
« deſcent, as it ſhould have been, had the 
father inherited.” Now it is ſettled, by the 
xeſolution in Clere and Brooke, that n*10 
ſhould have inherited to Geoffrey Stiles, the 
father, before n*11; and therefore n* 10 ought 
alſo to be preferred in inheriting to Joan 
STILEsS the ſon. 


In caſe Joun STItEs was not himſelf the 
purchaſor, but the eſtate in fact came to him 
by deſcent from his father, mother, or any 
higher anceſtor, there is this difference; that 
the blood of that line of anceſtors, from which 
it did not deſcend, can never inherit. Thus, if 
it deſcended from Geoffrey Stiles, the father, 
the blood of Lucy Baker, the mother, is 
perpetually excluded: and ſo, vice verſa, if 
it deſcended from Lucy Baker, it cannot de- 
ſcend to the blood of ny Stiles. This, 


$ Fitzh. * t, a ſcent, 2. Bro abr, t Hiſt, C. L. 243. 


t. diſeent, 28. ors 3 4: 5 ors 
In 
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in either caſe, cuts off one half of the table 
from any poſſible ſucceſſion. : And farther, if 
it can be ſhewn to have deſcended from George 
Stiles, this cuts off three fourths; for now ' 
the blood, not only of Lucy Baker, but alſo 
of Cecilia Kempe, is excluded. If, laſtly, it 
deſcended from Walter Stiles, this narrows 
the ſucceſſion ſtill more, and cuts off ſeven 
eighths of the table; for now, neither thg 
blood of Lucy Baker, nor of Cecilia Kempe, 
nor of Chriſtian Smith, can ever ſucceed to 
the inheritance. And the like rule will hold 
upon deſcents from, any other anceſtors, 


THE reader ſhould bear in mind, that, 
during this whole proceſs, Joux STILES is 
the only perſon ſuppoſed to have been actual- 
ly ſeiſed of the eſtate, For if ever it comes 
to veſt in any other perſon, as heir to Joun 
STILEsS, a new order of ſucceſſion muſt be 
obſerved upon the death of ſuch heir; ſince 
he, by his own ſeifin, now Becomes himſelf 
an anceſtor, or /ffjpes, and muſt be put in the 
place of Joun STiLEs. The figures therefore 
denote the order, in which the ſeveral claſſes 
would ſucceed to Joux STILEs, and not to 
each other: and, before we ſearch for an heir 
in any of the higher figures, (as n' 8.) we 
muſt be firſt aſſured that all the lower claſſes 

| | (from 


* 


* . 
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(from n* I to ay were extinct, at , 
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Ha Av 1 N "thus endeavored to ſtate the ges 
neat law. of DESCENTSs, I proceed next to 
wrden a few hints with regard to the ſpecial 

impediments which may obſtruct this general 
law. Which will bring under our conſidera- 
tion ee of ESscHEATS. 

Es 0 HEAT, it is well known, 'was one of 
the fruits and conſequences of feodal tenure; 
The word itſelf is originally French or Nora 
man , in which language it ſignifies chance 
or accident, and thereupon denotes an ob- 
ſtruction of the deſcent, and conſequent de- 
termination of the tenure, by ſome unfore- 
ſeen kontingeney; in which caſe the land na- 
turally reſults back, by a kind of reverſion, to 
the original grantor or lord of the fee. 


Tux law of eſcheats is founded upon this 
ſingle principle, that the blood of the perſon 
laſt ſeiſed is, by ſome means or other, utterly 
extinct and gone: and, ſince none can inherit 


any eſtate but ſuch as are of his blood and 


y Ether, or «het; formed from the u 2 * 86. Co. Un. 13. 
yerb eſchoir or ẽchoir, to happen. 
conſan- 
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conſanguinity, it follows as a regular conſe- 
quence, that when ſuch blood is extinct, the 
inheritance itſelf muſt fail; the land muſt be- 
come what the feodal writers denominate 
feudum apertum; and muſt reſult back again 
to he lord of the fee, by whom, or by thoſe 
whoſe : eſtate he hath, it was . 
„ 
Fschr Are are frequent aided? into thoſe. 
er. defetum ſanguinis and thoſe propter 
e Fomentis : L the one ſort, it the tenant 
dies without iſſu es t the other, if his blood be 
attainted “. But both theſe ſpecies may well. 
be comprehended und the firſt denomination 
only; for he that_ig-Attainted ſuffers an ex- 
tinction of his blood, as well as he that dies 
without relations. The inheritable quality 1 
cxpunged i in one inſtance, and expires in the 
other; or, as the doctrine of e eſcheats is very 
fully expreſſed in Fleta “, minus capitalis a 
« food; loco haeredis habetur, quoties per Agectum 
* vel delictunm extinguitur. ſanguis tenentis.” 
| | 
Eschrars therefore ariſing merely upon 
the deficiency of the blood, whereby the de- 
ſcent is impeded, their doctrine will be bet- 


ter illuſtrated by conſidering the ſeveral caſes 


* Co. Litt. 13. 92 6. * J. 6. CG, Is 


wherein 
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Wherein hereditary blood may be deficient, 
than by any other. method whatſoever. - 


I, II, HI. Tnx firſt three caſes, wherein in- 
heritable blood is wanting, may be col- 
lected from the rules of defcent before laid 
down and explained, and therefore will need 
very little illuſtration or comment. Firſt, when 
the tenant dies without any relations on the 
part of any of his anceſtors ; fecondly, when 
he dies without any relations on the part of 
thoſe anceſtors from whom his eſtate deſcend- 
ed: thirdly, when he dies without any rela- 
tions of the whole blood. In two of theſe 
caſes the blood of the firſt purchaſor is cer- 
tainly, in the other it is probably, at an end; 
and therefore in all of them the law directs, 
that the land ſhall eſcheat to the lord of the 
fee : for the lord would be manifeſtly preju- 
diced, if, contrary: to the inherent condition 
tacitly annexed to all feuds, any perſon ſhould 
be ſaffered to ſucceed to lands; who is not of 
the blood of the firſt feudatory, to whom for 
his perſonal merit the eſtate is * to 
have been granted. 


IV. A MONSTER, Which hath hot the 
ſhape of mankind, but in any part evidently 
bears the reſemblance of the brute creation, 


hath 
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hath no inheritable blood, and cannot be heir 
to any land, albeit it be brought forth in mar- 
riage : but, although it hath deformity in any 
part of it's body, yet if it hath human ſhape, 
it may be heir. This is a very antient rule 
in the law of England“; and it's reaſon is too 
obvious, and too ſhocking, to bear a minute 
diſcuſſion. The civil law agrees with our own 
in excluding ſuch births from ſucceſſions* : yet 
accounts them, however, children in ſome re- 
ſpects, where the parents, or at leaſt the fa- 
ther, could reap any advantage thereby * ; (as 
the jus trium liberorum, and the like) eſteem- 
ing them the misfortune, rather than the fault, 
of that parent. If therefore there appears no 
other heir than ſuch a prodigious birth, the 
land ſhall eſcheat to the lord. 


3 * WV 4 — 
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| V. BasTARDs are incapable of being heirs. 
Baſtards, by our law, are ſuch children as are 
not born either in lawful wedlock, or within 
a competent time after it's determination. | 
Such are held to be nullius filii, the ſons of 
nobody; for the maxim of law is, qui ex dam- 
nato coitu naſcuntur, inter liberos non compu- 
tantur *. Being thus the ſons of nobody, they 


Co. Litt, 7, $, d Ef. 50. 16. 13 5. Paul. 4 ſent.g. 
2 Bract. I. 2. c. 6. & J. 5. tr. 5. c. 30. F. 63. 
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have no blood in them, at leaſt no inherit- 
able blood ; conſequently, none of the blood 
of the firſt purchaſor : and therefore, if there 
be no other claimant than ſuch illegitimate 
children, the land ſhall eſcheat to the lord ©. 
The civil law differs from ours in this point, 
and allows a baſtard to ſucceed to an inherit- 
ance, if after it's birth the mother was mar- 

ried to the father ©: and alfo, if the father 
had no lawful wife or child, then even if the 


concubine was never married to the father, 


yet ſhe and her baſtard ſon were admitted 
each to one twelfth of the inheritance*, and 
a baſtard was likewiſe capable of ſucceeding 
to the whole of his mother's eſtate, although 
ſhe was never married; the mother being 
ſufficiently certain, though the father is not :. 
But our law, in favour of marriage, is much 


leſs indulgent to baſtards. 


THERE is indeed one inſtance, in which 
our law has ſhewn them ſome little regard; 
and that is uſually termed the caſe of 4a/- 
tard eign? and mulier puiſne. This happens 
'when a man has a baſtard ſon, and afterwards 
marries the mother, and by her has a legiti- 
mate fon, who in the language of the law is 


d Finch, law. 117. f Nov. 89. e. 12. 
© Nov. 89. c. 8. 8 Cod. 6. 57. 5. 
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called a mulier, or as Glanvil * expreſſes it in 
his Latin, filius mulieratus ; the woman before 
marriage being concubina, and afterwards mu- 
lier. Now here the eldeſt ſon is baſtard, or 
baſtard eignè; and the younger ſon is legiti- 
mate, or mulier puiſus. If then the father dies, 
and the baſtard eigne enters upon his land, and 
enjoys it to his death, and dies ſeiſed thereof, 
whereby the inheritance deſcends to his iflue ; 
in this eaſe the mulier purſn?, and all other 
heirs, (though minors, feme-coverts, or under 
any incapacity whatſoever) are totally barred 
of their right. And this, 1. As a puniſh- 
ment on the mulier for his negligence, in not 
entering during the 4aftard's life, and evicting 
him. 2. Becauſe the law will not ſuffer a man 
to be baſtardized after his death, who entered 
as heir and died ſeiſed, and ſo paſſed for legi- 
timate in his lifetime. 3. Becauſe the canon 
law (following the civil) did allow ſuch 5 
tard eigne to be legitimate, on the ſubſequent 
marriage of his mother: and therefore the 
laws of England (though they would not ad- 
mit either the civil or canon law to rule the 
inheritances of this kingdom, yet) paid ſuch 
a regard to a perſon thus peculiarly circum- 
ſtanced, that, after the land had deſcended to 
his iſſue, they would not unravel the matter 


h J. 7. c. 1. i Litt. 5. 399. cv. Litt, 244. 
again, 
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again, and ſuffer his eſtate to be ſhaken. But 
this indulgence was ſhewn to no other kind 
of baſtard; for, if the mother was never 
married to the father, ſuch baſtard could have 
no colourable title at all *. 


As baſtards cannot he heirs themſelves,. ſo 
neither can they have any heirs but thoſe of 
their own bodies. For, as all collateral kind- 
red conſiſts in being derived from the ſame 
common anceſtor, and as a baſtard has no le- 
gal anceſtors,” he can have no collateral kind- 
red; and, conſequently, can have no legal 
heirs, but ſuch as claim by a lineal deſcent 
from himſelf. And therefore if a baſtard pur- 
chaſes land, and dies ſeiſed thereof without 
iſſue, and inteſtate, the land ſhall eſcheat to 
the lord of the fee. 


VI. Ar II Ns alſo are incapable of taking 
cent, or inheriting “: for they are not 
allowed to have any inheritable blood in 
them ; rather indeed upon a principle of na- 
. tional or civil policy, than upon reaſons ſtrictly 
feodal. Though, if lands had been ſuffered to 
fall into their hands who owe no allegiance to 
the crown of England, the deſign of introdu- 


x Litt, $. 400, m Co, Litt. 8. 
1 Brat, J. 2. c. 7 Co, Litt. 244. | 
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eing our feuds, the defence of the kingdom, 
would have been defeated. Wherefore if a man 
leaves no other relations but aliens, his land 
ſhall eſcheat to the lord. 


As aliens cannot inherit, fo far they are on 
a level with baſtards; but, as they are alſo 
diſabled to hold by purchaſe", they are under 
ſtill greater diſabilites. And, as they can nei- 
ther hold by purchaſe, nor by inheritance, it 
is almoſt ſuperfluous to ſay that they can have 
no heirs, ſince they can have nothing for an 
heir to inherit: but ſo it is expreſsly held“, 
becauſe they have not in them any inheritable 
blood. 


And farther, if an alien be made a denizen 
by the king's letters patent, and then purcha- 
ſes lands, (which the law allows ſuch a one to 
do) his ſon, born before his denization, ſhall 
not (by the common law) inherit thoſe lands; 
but a ſon born afterwards may, even though 
his elder brother be living ; for the father, 
before denization, had no inheritable blood 
to communicate to his eldeſt ſon ; but by deni- 
zation it acquires an hereditary quality, which 
will be tranſmitted to his ſubſequent poſterity, 
Yet, if he had been naturalized by act of par- 


a Co. Litt. 2 6. = „ Did. 1 Lev. 59. 
? : Q 2 liament, 
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liament, ſuch eldeſt ſon might then have in- 
herited ; for that cancels all defects, and is 


allowed to have a retroſpective . which 
ſimple denization has not ”. 


SIR Edward-Coke' alſo holds, that if an 
alien cometh into England, and there hath 

iſſue two ſons, who are thereby natural born 
ſubjects; and one of them purchaſes land, and 
dies; yet neither of theſe brethren can be 
heir to the other. For the commune vinculum, 
or common ſtock of their conſanguinity, is 
the father; and, as he had no inheritable 
blood in him, he could commmnnicate none to 
his ſons; and when the ſons can by no poſſi- 
bility be heirs to the father, the one of them 
ſhall not be heir to the other. And this opi- 
nion of his ſeems founded upon ſolid princi- 
ples of the antient law ; not only from the 
rule before cited, that cęſtuy, que doit inhe- 
riter al pere, doit inheriter al fits; but alſo 
becauſe we have ſeen that the only feodal 
foundation upon which newly purchaſed land 
can poſſibly deſcend to a brother, is the ſup- 
poſition and fiction of law, that it deſcended 
from ſome one of his anceſtors : but in this 
Caſe as the immediate anceſtor was an alien, 


p Co, Litt, 12g. r See page 206, and 234. 
4 r Inſt, 8. 
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from whom it could by no poſſibility deſcend, 
this ſhould deſtroy the ſuppoſition, ahd impede 
the deſcent, and the land ſhould be inherited 
ut feudum ſtricte novum; that is, by none but 
the lineal deſcendants of the purchaſing bro= 
ther; and, on failure of them, ſhould eſcheat 
to the lord of the fee. But this opinion hath 
been fince overruled *; and it is now held for 
law, that the ſons of an alien, born here, may 
inherit to each other. And reaſonably enough 
upon the whole : for, as (in common pur- 
chaſes) the whole of the ſuppoſed deſcent from 
indefinite anceſtors is but fictitious, the law 
may as well ſuppoſe the requiſite anceſtor ag 
ſuppoſe the requiſite deſcent, 


IT is alſo enacted, by the ſtatute 11 & 12 
Will. III. c. 6, that all perſons, being natural- 
born ſubjects of the king, may inherit and 
make their titles by deſcent from any of their 
anceſtors lineal or collateral ; although their 
father, or mother, or other anceſtor, by, 
from, through, or under whom they derive 
their pedigrees, were born out of the king's al- 
legiance. But inconveniences were afterwards 
apprehended, in caſe perſons ſhould thereby 
gain a future capacity to inherit, who did 
not exiſt at the death of the perſon laſt ſeiſed. 


5 Collingwood & Pace, « Ventr, 473. 1 Lev. 59. 1 Sid. 193. 


246 | The Law 


As if the elder brother of John Stiles be an 

alien, and his younger a naturalborn ſubject, 
upon his death without iſſue his lands will 
deſcend to the younger brother : now, if 
afterwards the elder brother hath a child, it 
was feared that, under the ſtatute of king 
William, this newborn child might defeat the 
eſtate of his uncle. Wherefore it is provided, 
by the ſtatute 25 Geo. II. c. 39, that no right 
of inheritance ſhall accrue by virtue of the 
former ſtatute to any perſons whatſoever, un- 
leſs they are in being and capable to take as 
heirs at the death of the perſon laſt ſeiſed : — 
with an exception however to the caſe, where 
lands ſhall deſcend to the daughter of an alien ; 
which daughter ſhall reſign ſuch inheritance 
to her afterborn brother, or divide it with her 
afterborn ſiſters, according to the uſual rule 
of deſcents by the common law, 


VII. Br attainder alſo, for treaſon or other 
felony, the blood of the perſon attainted is ſo 


corrupted, as to be rendered no longer inhe- 
titable. 


GREAT care muſt be taken to diſtinguiſh 
between forfeiture of lands to the king, and 
this — of eſcheat to the lord; which, by 


See st 180, 
reaſon 
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reaſon of their ſimilitude in ſome circumſtan- 
ces, and becauſe the crown is very frequently 
the immediate lord of the fee and therefore 
entitled to both, have been often confounded 
together. Forfeiture of lands, and of what- 
ever elſe the offender poſſeſſed, was the doc- 
trine of the old Saxon law *, as a part of 
puniſhment for the offence; and does not 
at all relate to the feodal ſyſtem, nor is 
the conſequence of any ſigniory or lordſhip 
paramount ” : but, being a prerogative veſted 
in the crown, was neither ſuperſeded nor di- 
miniſhed by the introduction of the Norman 
tenures; a fruit and conſequence of which 
eſcheat muſt undoubtedly be reckoned. Eſ- 
cheat therefore operates in ſubordination to this 
more antient and ſuperior law of forfeiture, 


Tu doctrine of eſcheat upon attainder, 
taken ſingly, is this: that the blood of the 
tenant, by the commiſſion of any felony, (un- 
der which denomination all treaſons were for- 
merly comprized ©) is corrupted and ftained, 

and the original donation of the feud is there- 
by determined, it being always granted to the 
voaſal on the implied condition of dum bene ſe 
geſſerit. Upon the thorough demonſtration 


u LL, Aelfred, c.4. LL.Canut, c. 54. * 3Inft.ts, Stat, 25 Edw. III. c. z. 
w 2 Inſt, 64. Salk. 85, 5. 12. \ 
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of which guilt, by legal attainder, the feodal 
covenant and mutual bond of fealty are held 
to be broken, the eſtate inſtantly falls back 
from the offender to the lord of the fee, and 
the inheritable. quality of his blood is extin- 
guiſhed and blotted out for ever. In this ſi- 
tuation the law of feodal eſcheat was brought 
into England at the conqueſt; and in general 
ſuperadded to the antient law of forfeiture. 
In conſequence of which corruption and ex- 
tinction of hereditary blood, the land of all 
felons would immediately reveſt in the lord, - 
but that the ſuperior law of forfeiture inter- 
venes, and intercepts it in it's paſſage; in 
- Cale of treaſon, for ever; in caſe of other fe- 
lony, for only a year and a day, after which 
time it goes to the lord in a regular courſe of 
eſcheat?, as it would have done to the heir of 
the felon in caſe the feodal tenures had never 
been introduced. And that this is the true 
operation and genuine hiſtory of eſcheats will 
moſt evidently appear from this incident to 
gavelkind lands, (which ſeem to be the old 
Saxon tenure) that they are in no caſe ſubject 
to eſcheat for felony, though they are liable 
to forfeiture for treaſon *. | 


7 2 laſt. 36. . 2 Sommer. 53, Wright. Ten. 118. 
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As a conſequence of this doctrine of eſ-— 
cheat, all lands of inheritance immediately re- 
veſting in the lord, the wife of the felon was 
liable to loſe her dower, till the ſtatute 
1 Edw. VI. c. 12. enacted, that albeit any 
perſon be attainted of miſpriſion of treaſon, 
murder, or felony, yet his wife ſhall enjoy her 
dower. But ſhe has not this indulgence where 
the antient law of forfeiture operates, for it 
is expreſsly provided by the ſtatute 5 X 6 
Edw. VI. c. 11, that the wife of one attaint of 
high treaſon ſhall not be endowed at all, 


HiTHERTo we have only ſpoken of eſtates 
veſted in the offender, at the time of his of- 
| fence, or attainder. And here the law of for- 
feiture ſtops ; but the law of eſcheat purſues 
the matter ſtill farther. For, the blood of the 
tenant being utterly corrupted and extinguiſh- 
ed, it follows, not only that all he now has 
ſhould eſcheat from him, but alſo that he 
ſhould be incapable of inheriting any thing for 
the future. This may farther illuſttate the 
diſtinction between forfeiture and eſcheat. If 
therefore a father be ſeiſed in fee, and the ſon 
commits treaſon and is attainted, and then the 
father dies: here the land ſhall eſcheat to the 
lord; becauſe the ſon, by the corruption of 

his 
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his blood, is incapable to be heir, and there 
can be no other heir during his life: but 
nothing ſhall be forfeited to the king, for the 
ſon never had any intereſt in the lands to for- 
feit *. In this caſe the eſcheat operates, and 
not the forfeiture ; but in the following in- 
ſtance the forfeiture works, and not the eſ- 
cheat. As where a new felony is created by 
act of parliament, and it is provided (as is 
frequently the caſe) that it ſhall not extend to 
corruption of blood: here the lands of the fe- 
lon ſhall not eſcheat to the lord, but yet the 
profits of them ſhall be forfeited to the king 
ſo long as the offender lives *, 


THERE is yet a farther conſequence of the 
corruption and extinction of hereditary blood, 
which is this : that the perſon attainted ſhall 
not only be incapable himſelf of inheriting, 
or tranſmitting his own property by heirſhip, 
but ſhall alſo obſtruct the deſcent of lands or 
tenements to his poſterity, in all caſes where 
they are obliged to derive their title through 
him from any remoter anceſtor. The chanel, 
which conveyed the hereditary blood from his 
anceſtors to him, is not only exhauſted for 
the preſent, but totally dammed up and ren- 
dered impervious for the future. This 1s a 


a Co, Litt, 13. d 3 Inſt, 47. 


refine- 
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refinement upon the antient law of feuds, which 
allowed that the grandſon might be heir to his 
grandfather, though the ſon in the interme- 
_ diate generation was guilty of felony *. But, 
by the law of England, a man's blood is ſo 
univerſally corrupted by attainder, that his 
ſons can neither inherit to him nor any other 
anceſtor *, at leaſt on the part of their father, 


Tus corruption of blood cannot be abſo- 
lutely removed but by authority of parliament, 
The king may excuſe the public puniſhment 
of an offender, but cannot aboliſh the private 
right, which has accrued or may accrue to in- 
dividuals as a conſequence of the criminal's 
attainder. He may remit a forfeiture, in which 
the intereſt of the crown is alone concerned : 
but he cannot wipe away the corruption of 
blood; for therein a third perſon hath an in- 
tereſt, the lord who claims by eſcheat. If 
therefore a man hath a ſon, and is attainted, 
and afterwards pardoned by the king ; this ſon 
can never inherit to his father, or father's an- 
ceſtors ; becauſe his paternal blood, being once 
throughly corrupted by his father's attainder, 
muſt continue ſo: but if the fon had been born 
after the pardon, he might inherit; becauſe 


© Van Leeuwen in 2 Feud. 31, See d Co. Litt. 391 5. 
Cro. Eliz. 28. 


by 
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by the pardon the father is made a new man, 


and may convey new inheritable blood to his 
vir children * . 


HxREIN there is however a difference be- 
tween aliens and perſons attainted. Of aliens, 
who could never by any poſſibility be heirs, 
the law takes no notice: and therefore we 
have ſeen, than an alien elder brother ſhall. 
not impede the deſcent to a natural - born 
younger brother. But in attainders it is other- 
wiſe : for if a man hath iſſue a ſon, and is 
attainted, and afterwards pardoned, and then 
hath iſſue a ſecond ſon, and dies; here the 
corruption of blood is not removed from the 
eldeſt, and therefore he cannot be heir ; nei- 
ther can the youngeſt be heir, for he hath an 
elder brother living, of whom the law takes 
notice, as he once had a poſſibility of being 
heir; and therefore the younger brother ſhall 
not inherit, but the land ſhall eſcheat to the 
lord : though, had the elder died without 
iſſue in the life of the father, the younger ſon 
- born after the pardon might well have inherit- 
ed, for he hath no corruption of blood. So 
if a man hath iſſue two ſons, and the elder in 
the lifetime of the father hath iſſue, and then 


is attainted and executed, and afterwards the 


e Co, Litt, 392. f Co, Litt. 8. 
| AY 


father 
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father dies, the lands of the father ſhall not 
deſcend to the younger ſon : for the iſſue pf 
the elder, which had once a poſſibility to in- 
herit, ſhall impede the deſcent to the younger, 
and the land ſhall eſcheat to the lord 2. Sir 
Edward Coke in this caſe allows“, that if the 
anceſtor be attainted, his ſons born before the 
attainder may be heirs to each other; and diſ- 
tinguiſhes it from the caſe of the ſons of an 
alien, becauſe in this caſe the blood was in- 
heritable when imparted to them from the 
father: but it is ſaid that ſons, born after 
the attainder, ſhall not inherit to each other; 
for they never had any inheritable blood in 


them. 


Ur on the whole it appears, that a perſon 
attainted is neither allowed to retain his for- 
mer eſtate, nor to inherit any future one, nor 
to tranſmit any inheritance to his iſſue, ei- 
ther immediately from himſelf, or mediately 
through himſelf from any remoter anceſtor ; 
for. his inheritable blood, which is neceſſary 
either to hold, to take, or to tranſmit any 
feodal property, is blotted out, corrupted, and 
extinguiſhed for ever: the conſequence of 


e Dyer, 48. i Bid. 


which 
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which is, that eſtates, thus impeded in their 
deſcent, reſult back and eſcheat to the lord. 


THr1s corruption of blood, thus ariſing 
from feodal principles, but extended infinitely 
| farther than thoſe principles will warrant, 
has been long looked upon as a peculiar hard- 
ſhip; both becauſe the eſtabliſhment of the 
feodal ſyſtem in this kingdom was founded at 
firſt upon a fiction *; and alſo becauſe, the 
ſabſtantial part of thoſe tenures being now 
done away, it ſeems unreaſonable to reſerve 
one of their moſt inequitable conſequences z 
namely, that the children ſhould not only be 
reduced to preſent poverty, but be laid under 
future difficulties of inheritance, on account 
of the. guilt of their parents. And therefore 
in moſt (if not all) of the new felonies, crea- 


ted by parliament fince the reign of Henry the 


eighth, it is declared that they ſhall not ex- 
tend to any corruption of blood. And by the 
ſtatute 7 Ann. c. 21, the operation of which 
is poſtponed by the ſtatute 17 Geo. II. c. 39, 
it is enacted, that, after the death of the pre- 
ſent pretender and his ſons, no attainder for 
treaſon ſhall extend to the diſinheriting any 
| heir, nor the prejudice of any perſon, other 
than the offender himſelf, 


k Wright, 38. 
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Brok I conclude this head, of eſcheat, 
I muſt mention one fingular inſtance in which 
lands held in fee-ſimple are not liable to eſ- 
cheat to the lord, even when their owner is 
no more, and hath left no heirs to inherit 
them. And this is the caſe of a corporation: 
for if that comes by any accident to be diſ- 
ſolved, the donor or his heirs ſhall have the 
land again in reverſion, and not the lord by 
eſcheat: which is perhaps the only inſtance 
| Where a reverſion can be expectant on a grant 
in fee- ſimple abſolute. But the law, we are 
told i, doth tacitly annex a condition to every 
ſuch gift or grant, that if the corporation be 
diſſolved, the donor or grantor ſhall re- enter; 
for the cauſe of the gift or grant faileth. This 
is indeed founded upon the ſelf- ſame principle 
as the law of eſcheat: the heirs of the donor 
being only ſubſtituted inſtead of the chief 
lord of the fee; which was formerly very 
frequently the caſe in ſubinfeudations, or alie- 
nation of lands from one vaſal to another, till 
that practice was reſtrained and remedied by 
the ſtatute of Qua emprores, 18 Edw. I. ſt. 1, 
to which this very fingular inſtance till in 
ſome degree remains an exception. 


I Co. Litt. 13 b. 
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THERE is one more incapacity of taking 
by deſcent, which, not being productive of 
any eſcheat, is not reducible to the method 
laid down in the preceding treatiſe. It is en- 
ated by the ſtatute 11 & 12 Will. III. c. 4. 
that every papiſt who ſhall not abjure the 
errors of his religion by taking the oaths to 
the government, and making the declaration 
_ againſt tranſubſtantiation, within ſix months 

after he has attained the age of eighteen years, 
| ſhall be incapable of inheriting, or taking, by 
deſcent as well as purchaſe, any real eſtates 
whatſoever ; and his next of kin, being a 
proteſtant, ſhall hold them to his own uſe, 
till ſuch time as he complies with the terms 
impoſed by the act. This incapacity is mere- 
ly perſonal ; it affects himſelf only, and does 
not deſtroy the inheritable quality of his blood, 
ſo as to impede the deſcent to others of his 
| kindred. In like manner as, even in the times 
of popery, one who entered into religion and 
became a monk profeſſed was incapable of 
inheriting lands, both in our own“ and the 
feodal law; eo quod defiit eſſe miles ſeculi qui 
factus eft miles Chriſti; nec beneficuum pertinet 

ad eum qui non debet gerere-officium ". But yet 
he was accounted only civiliter mortuus; he 


m Co. Litt. 132. A 2 Feud, 21, 


did 
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did not impede the deſcent to others, but the 
next heir was entitled to his or his anceſtor's 
eſtate. 


Tuxsz are the ſeveral deficiencies of here- 
ditary blood, recognized by the law of Eng 
land, which, ſo often as they happened under 
the feodal polity, occaſioned lands to eſcheat 
to the original proprietary or lord; to be by 
him applied to his own uſe, or granted out to 
a freſh feudatory, as he ſhould think proper. 
We have chiefly conſidered them at preſent as 
the means whereby an obſtruction is formed 
to the general courſe of deſcents; and taken 
in that light, they form no improper ſupple- 
ment to a diſcourſe, of which the law of in- 
heritance is the firſt and principal object. 
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Wake, Archbiſhop. 88. 
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Winchefter College. $o. 


Wykcham, William of. 30. 
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